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IL CASO DEL GIORNO

Prescrizione lunga per
l’azione di
responsabilità del
commissario
straordinario
/ Antonio NICOTRA

L’azione di responsabilità promossa
contro il curatore fallimentare che
sia stato revocato, a norma dell’art.
38 del RD 267/42, ha natura contrat-
tuale, in considerazione del rapporto
(equiparabile lato sensu  [...]
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IL PUNTO
IAS

Distribuzione dei
dividendi con criticità
ai fini IRAP per
l’intermediario
finanziario
/ Luca MIELE e Valeria RUSSO

Ci si chiede quale sia il trattamento
ai fini dell’IRAP, per un intermedia-
rio finanziario, della distribuzione di
dividendi relativi a partecipazioni in
società valutate con [...]
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FISCO

Massimali di costo specifici anche per
l’ecobonus dal 6 ottobre 2020

Il DM Requisiti influisce sulla “vecchia” disciplina per gli interventi la cui data di
inizio lavori sia successiva all’entrata in vigore del decreto

/ Enrico ZANETTI

Tutti gli interventi di efficienza
energetica, relativamente ai quali
può trovare applicazione l’ecobonus,
di cui all’art. 14 del DL 63/2013, devo-
no essere accompagnati da una as-
severazione rilasciata da tecnici
abilitati che attesti, con riguardo a
ciascuna tipologia di intervento:
- la sussistenza dei requisiti tecnici
richiesti;
- il rispetto dei massimali di costo
specifici.
Tanto i requisiti tecnici, quanto i
massimali di costo specifici, relativi
a ciascuna tipologia di intervento,
sono rinvenibili nell’ambito del DM
6 agosto 2020 “Requisiti”, emanato in
(assai tardiva) attuazione del com-
ma 3-ter dell’art. 14 del DL 63/2013, ai
sensi del quale con uno o più decre-
ti, che avrebbero dovuto essere adot-
tati entro fine febbraio 2018, “sono
definiti i requisiti tecnici che devo-
no soddisfare gli interventi che be-
neficiano delle agevolazioni di cui al
presente articolo, ivi compresi i
massimali di costo specifici per sin-

gola tipologia di intervento”.
Ai sensi del comma 2 dell’art. 8 del
DM 6 agosto 2020 “Requisiti”, nei casi
indicati dall’Allegato A del medesimo
DM 6 agosto 2020 “Requisiti”, l’asseve-
razione rilasciata da tecnici abilitati
può essere sostituita da un’analoga
dichiarazione resa dal direttore dei la-
vori nell’ambito della dichiarazione di
conformità al progetto delle opere
realizzate, di cui all’art. 8 comma 2 del
DLgs. 192/2005.
In questi casi, per altro, il punto 13.2
dell’Allegato A del DM 6 agosto 2020
“Requisiti” stabilisce modalità diverse,
rispetto a quelle applicabili nei casi in
cui resta dovuta l’asseverazione da
parte di tecnici abilitati, per l’indivi-
duazione dei massimali di costo spe-
cifici che devono essere rispettati.
Giova per altro sottolineare che, ai
sensi dell’art. 3 comma 2 del DM 6
agosto 2020 “Requisiti” l’ammontare
massimo del beneficio spettante,
espresso in forma di spesa detraibile
o direttamente di detrazione fruibile,
“è calcolato nel rispetto [...]
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OPINIONI

Con gli ammortamenti
sospesi nel bilancio 2020
impairment test in tilt
/ Fabrizio BAVA, Donatella BUSSO e Alain
DEVALLE

La possibilità concessa di non iscrive-
re nel bilancio 2020 fino al 100% degli
ammortamenti delle immobilizzazio-
ni materiali e [...]
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IN EVIDENZA

Responsabilità datoriale ancora incerta per il contagio del
lavoratore

IN EVIDENZA

Patrimonio personale a rischio nella holding di fatto familiare

IN EVIDENZA

Nel saldo e stralcio conta il singolo carico anche con cartella oltre
la soglia
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IL CASO DEL GIORNO

Prescrizione lunga per l’azione di responsabilità del
commissario straordinario
Il termine decennale decorre dal giorno della sostituzione dell’organo revocato
/ Antonio NICOTRA
Lũa\KQPG dK responsabiliVȏ RTQOQUUa cQPVTQ KN cWTaVQTG
HaNNKOGPVaTG cJG UKa UVaVQ TGXQcaVQ, a PQTOa dGNNũaTV. 38
dGN RD 267/42, Ja PaVWTa cQPVTaVVWaNG, KP cQPUKdGTa\KQ-
PG dGN TaRRQTVQ (GSWKRaTabKNG NaVQ UGPUW aN OaPdaVQ) G
dGN UWQ TKcQNNGIaTUK aNNa XKQNa\KQPG dGINK QbbNKIJK RQUVK
daNNa  NGIIG a  caTKcQ dGNNũQTIaPQ cQPcQTUWaNG,  cQP Na
cQPUGIWGP\a cJG GUUa ȗ UQIIGVVa aNNũQTdKPaTKQ VGTOKPG
dK RTGUcTK\KQPG dGcGPPaNG, a dGcQTTGTG daN IKQTPQ dGNNa
UQUVKVW\KQPG  dGN  cWTaVQTG  TGXQcaVQ  (cHT.  CaUU.  P.
13597/2020, CaUU. P. 16589/2019 G CaUU. P. 25687/2018).
TaNG RTKPcKRKQ VTQXa aRRNKca\KQPG aPcJG RGT KN commis-
sario sVraordinario PGNNa RTQcGdWTa dK aOOKPKUVTa\KQ-
PG UVTaQTdKPaTKa, KP TaIKQPG dGN TKcJKaOQ dGNNũaTV. 38 dGN
RD 267/42  ad  QRGTa  dGINK  aTVV.  199  cQOOa 2  dGN  RD
267/42  G  36  dGN  DLIU.  270/99  (da  WNVKOQ,  CaUU.  P.
10093/2020; KPQNVTG, CaUU. P. 16214/2007).
SGcQPdQ Na CaUUa\KQPG P. 10093/2020, NũQTKGPVaOGPVQ
VTaG cQPHGTOa daNNũKPUGIPaOGPVQ dGNNG SG\KQPK UPKVG
RGT cWK Na TGURQPUabKNKVȏ PGNNa SWaNG KPcQTTG ŬKN dGbKVQTG
cJG PQP GUGIWG GUaVVaOGPVG Na RTGUVa\KQPG dQXWVaŭ
(aTV. 1218 c.c.) RWȠ dKTUK cQPVTaVVWaNG PQP UQNVaPVQ PGN
caUQ KP cWK NũQbbNKIQ dK RTGUVa\KQPG dGTKXK RTQRTKaOGP-
VG da WP conVraVVo (aTV. 1321 c.c.), Oa aPcJG KP QIPK aN-
VTa KRQVGUK KP cWK GUUa dKRGPda daNNũKPGUaVVQ adGORK-
OGPVQ dK WPũQbbNKIa\KQPG RTGGUKUVGPVG, SWaNG cJG PG
UKa Na HQPVG, RQVGPdQ dKUcGPdGTG aPcJG daNNa XKQNa\KQ-
PG dK QbbNKIJK PaUcGPVK da UKVWa\KQPK dK UGORNKcG ŬcQP-
VaVVQ UQcKaNGŭ, QIPK SWaN XQNVa NũQTdKPaOGPVQ KORQPIa
ad WP UQIIGVVQ dK VGPGTG, KP VaNK UKVWa\KQPK, WP dGVGTOK-
PaVQ cQORQTVaOGPVQ.
La dKUVKP\KQPG VTa TGURQPUabKNKVȏ cQPVTaVVWaNG Gd GZVTa-
cQPVTaVVWaNG UK TKPXKGPG PGNNa cKTcQUVaP\a cJG SWGUVũWN-
VKOa cQPUGIWG daNNa XKQNa\KQPG dK WP dQXGTG primario
dK PQP NGdGTG KPIKWUVaOGPVG Na UHGTa dK KPVGTGUUK aNVTWK
(PGOKPGO NaGdGTG), QPdG GUUa PaUcG cQP Na UVGUUa Qb-
bNKIa\KQPG TKUaTcKVQTKa, NaddQXG SWGNNa cQPVTaVVWaNG RTG-
UWRRQPG NũKPadGORKOGPVQ dK WPQ URGcKHKcQ QbbNKIQ IKW-
TKdKcQ IKȏ RTGGUKUVGPVG G XQNQPVaTKaOGPVG aUUWPVQ PGK
cQPHTQPVK dK WP dGVGTOKPaVQ UQIIGVVQ (Q dK WPa dGVGT-
OKPaVa cGTcJKa dK UQIIGVVK).
La caVGIQTKa dGNNG ŬQbbNKIa\KQPK GZ NGIGŬ (TKcQPdQVVa KP
dQVVTKPa VTa INK ŬaNVTK aVVK Q HaVVK KdQPGKŭ a RTQdWTTG QbbNK-
Ia\KQPK KP cQPHQTOKVȏ dGNNũQTdKPaOGPVQ IKWTKdKcQ GZ
aTV. 1173 c.c.) ȗ UQIIGVVa a WP TGIKOG cJG PQP UK dKUcQ-
UVa da SWGNNQ dGNNG QbbNKIa\KQPK cQPVTaVVWaNK KP UGPUQ
UVTGVVQ,  NaddQXG NG obbliga\ioni  KPVGITaPVK  Na c.d.  TG-
URQPUabKNKVȏ da HaVVQ NGcKVQ (cQOG Na IGUVKQPG dK aHHaTK
aNVTWK G NũaTTKccJKOGPVQ UGP\a caWUa) PQP RTGUWRRQP-
IQPQ NũKPGUaVVQ adGORKOGPVQ dK WP QbbNKIQ RTGcGdGPVG
(dK HQPVG NGIaNG Q cQPVTaVVWaNG cJG UKa) PȘ dKRGPdQPQ da

cQORQTVaOGPVK  KNNGcKVK  daPPQUK  (CaUU.  SS.  UU.  P.
12477/2018 G CaUU. SS. UU. P. 14712/2007; cHT. CaUU. P.
25644/2017, KP VGTOKPK dK ŬcQPVaVVQ SWaNKHKcaVQŭ G CaUU.
P. 4153/2019, UWNNG RTGUVa\KQPK accGUUQTKG a QbbNKIJK NG-
IaNK).
SGORTG UGcQPdQ Na CaUUa\KQPG P. 10093/2020, accGTVa-
Va  Na  PaVWTa  dGNNa  TGURQPUabKNKVȏ  dGN  cQOOKUUaTKQ
UVTaQTdKPaTKQ, TKUWNVa ad GUUa KPdWbbKaOGPVG aRRNKcabK-
NG (KP dKHGVVQ dK aRRQUKVa dKURQUK\KQPG cJG TGIQNaOGPVK
dKXGTUaOGPVG Na HaVVKURGcKG,  cQOG SWGNNG KP VGOa dK
RTGUcTK\KQPG dGNNG a\KQPK UQcKaNK cQPVTQ aOOKPKUVTaVQTK
G UKPdacK, GZ aTVV. 2949 G 2393 cQOOa 4 c.c.) KN TGIKOG
dGNNa  RTGUcTK\KQPG  ordinaria  dGcGPPaNG  UVabKNKVQ
daNNũaTV. 2946 c.c.
NȘ  a  dKXGTUG  cQPcNWUKQPK  KPdWcG  Na  HQTOWNa\KQPG
dGNNũaTV.  38  dGN  RD 267/42,  PGN  UGPUQ cJG KN  cWTaVQTG
adGORKG aK dQXGTK dGN RTQRTKQ WHHKcKQ cQP Na dKNKIGP\a
TKcJKGUVa daNNa naVWra dellũincarico,  TKURGVVQ aN RTGXK-
IGPVG VGUVQ, KP cWK GTa RTGXKUVQ UQNQ cJG GINK dQXGUUG
adGORKGTG cQP dKNKIGP\a aK dQXGTK dGN RTQRTKQ WHHKcKQ.
IN RaUUaIIKQ daN RaTadKIOa dGN cQOOa 1 dGNNũaTV. 1176
c.c. (RGT cWK, PGNNũadGORKGTG NũQbbNKIa\KQPG KN dGbKVQTG
dGXG WUaTG Na dKNKIGP\a dGN bWQP RadTG dK HaOKINKa) a
SWGNNQ dGN cQOOa 2 (UGcQPdQ cWK,  PGNNũadGORKOGPVQ
dGNNG QbbNKIa\KQPK KPGTGPVK aNNũGUGTcK\KQ dK WPũaVVKXKVȏ
RTQHGUUKQPaNG, Na dKNKIGP\a dGXG XaNWVaTUK cQP TKIWaTdQ
aNNa PaVWTa dGNNũaVVKXKVȏ GUGTcKVaVa) cQUVKVWKUcG WPa cQP-
HGTOa dGNNa PaVWTa conVraVVWale  dGNNa TGURQPUabKNKVȏ,
aNNa SWaNG ȗ cQPPaVWTaVa Na dKNKIGP\a RTQHGUUKQPaNG.
DaN cWTaVQTG HaNNKOGPVaTG, cQUț cQOG daN cQOOKUUaTKQ
UVTaQTdKPaTKQ PGNNũaOOKPKUVTa\KQPG UVTaQTdKPaTKa,  UK
RTGVGPdG PQP WP NKXGNNQ OGdKQ dK aVVGP\KQPG G RTWdGP-
\a, Oa Na dKNKIGP\a cQTTGNaVa (aPcJG) aNNa RGTK\Ka TKcJKG-
UVa daNNũKPcaTKcQ RTQHGUUKQPaNG, UGcQPdQ URGcKHKcK RaTa-
OGVTK VGcPKcK,  UKa RWTG cQP Na cQPUGIWGPVG HacQNVȏ dK
aXXaNGTUK ť a HTQPVG dK RTQbNGOK VGcPKcK dK RaTVKcQNaTG
dKHHKcQNVȏ ť dGNNa limiVa\ione dK TGURQPUabKNKVȏ cQPVGO-
RNaVa daNNũaTV. 2236 c.c. (KP caUQ dK cQNRa NKGXG).
AK HKPK dGNNũa\KQPG dK TGURQPUabKNKVȏ, SWKPdK, PQP VTQXa
aRRNKca\KQPG KN VGTOKPG SWKPSWGPPaNG dK RTGUcTK\KQPG
RTGXKUVQ PGN caUQ dK TGURQPUabKNKVȏ GZVTacQPVTaVVWaNG.
DGXG, KPQNVTG, GUcNWdGTUK NũaRRNKca\KQPG, KP XKa aPaNQIK-
ca, dGN cQObKPaVQ dKURQUVQ dGINK aTVV. 2392 G 2949 c.c.,
PQP GUUGPdQXK ť a HTQPVG dGNNũaTV. 38 dGN RD 267/42, cQ-
OG KPVGTRTGVaVQ daNNa IKWTKURTWdGP\a dK NGIKVVKOKVȏ ť
WPa lacWna PQTOaVKXa da cQNOaTG.
LũaTV. 2949 c.c., cJG UVabKNKUcG WPa HQTOa dK ŬRTGUcTK\KQ-
PG bTGXGŭ, RGTaNVTQ, ȗ WPa PQTOa dK sVreVVa KPVGTRTGVa-
\KQPG.
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FISCO

Massimali di costo specifici anche per l’ecobonus dal
6 ottobre 2020
Il DM Requisiti influisce sulla “vecchia” disciplina per gli interventi la cui data di inizio lavori sia
successiva all’entrata in vigore del decreto
/ Enrico ZANETTI
TWVVK INK KPVGTXGPVK FK GHHKEKGP\a GPGTIGVKEa, TGNaVKXa-
OGPVG aK SWaNK RWȠ VTQXaTG aRRNKEa\KQPG NũecobonWU, FK
EWK aNNũaTV. 14 FGN DL 63/2013, FGXQPQ GUUGTG aEEQORa-
IPaVK Fa WPa aUUGXGTa\KQPG TKNaUEKaVa Fa VGEPKEK aDKNK-
VaVK EJG aVVGUVK, EQP TKIWaTFQ a EKaUEWPa VKRQNQIKa FK KP-
VGTXGPVQ:
- Na UWUUKUVGP\a FGK TGSWKUKVK VGEPKEK TKEJKGUVK;
- KN TKURGVVQ FGK OaUUKOaNK FK EQUVQ URGEKHKEK.
TaPVQ K TGSWKUKVK VGEPKEK, SWaPVQ K OaUUKOaNK FK EQUVQ
URGEKHKEK, TGNaVKXK a EKaUEWPa VKRQNQIKa FK KPVGTXGPVQ, UQ-
PQ TKPXGPKDKNK PGNNũaODKVQ FGN DM 6 aIQUVQ 2020 ŬRGSWK-
UKVKŭ, GOaPaVQ KP (aUUaK VaTFKXa) aVVWa\KQPG FGN EQOOa
3-VGT FGNNũaTV. 14 FGN DL 63/2013, aK UGPUK FGN SWaNG EQP
WPQ Q RKȥ FGETGVK, EJG aXTGDDGTQ FQXWVQ GUUGTG aFQVVaVK
GPVTQ HKPG HGDDTaKQ 2018, ŬUQPQ FGHKPKVK K TGSWKUKVK VGEPK-
EK EJG FGXQPQ UQFFKUHaTG INK KPVGTXGPVK EJG DGPGHKEKa-
PQ FGNNG  aIGXQNa\KQPK  FK  EWK  aN  RTGUGPVG aTVKEQNQ,  KXK
EQORTGUK K maUUimali di coUVo URGEKHKEK RGT UKPIQNa VK-
RQNQIKa FK KPVGTXGPVQŭ.
AK UGPUK FGN EQOOa 2 FGNNũaTV. 8 FGN DM 6 aIQUVQ 2020
ŬRGSWKUKVKŭ, PGK EaUK KPFKEaVK FaNNũANNGIaVQ A FGN OGFGUK-
OQ DM 6 aIQUVQ 2020 ŬRGSWKUKVKŭ, NũaUUGXGTa\KQPG TKNa-
UEKaVa  Fa  VGEPKEK  aDKNKVaVK  RWȠ  GUUGTG  UQUVKVWKVa  Fa
WPũanaloga dichiara\ione TGUa FaN FKTGVVQTG FGK NaXQTK
PGNNũaODKVQ FGNNa FKEJKaTa\KQPG FK EQPHQTOKVȏ aN RTQ-
IGVVQ FGNNG QRGTG TGaNK\\aVG, FK EWK aNNũaTV. 8 EQOOa 2 FGN
DLIU. 192/2005.
IP SWGUVK EaUK, RGT aNVTQ, KN RWPVQ 13.2 FGNNũANNGIaVQ A FGN
DM 6 aIQUVQ 2020 ŬRGSWKUKVKŭ UVaDKNKUEG OQFaNKVȏ FKXGT-
UG, TKURGVVQ a SWGNNG aRRNKEaDKNK PGK EaUK KP EWK TGUVa FQ-
XWVa NũaUUGXGTa\KQPG Fa RaTVG FK VGEPKEK aDKNKVaVK,  RGT
NũKPFKXKFWa\KQPG FGK OaUUKOaNK FK EQUVQ URGEKHKEK EJG
FGXQPQ GUUGTG TKURGVVaVK.
GKQXa  RGT  aNVTQ  UQVVQNKPGaTG  EJG,  aK  UGPUK  FGNNũaTV.  3
EQOOa 2 FGN DM 6 aIQUVQ 2020 ŬRGSWKUKVKŭ NũaOOQPVa-
TG OaUUKOQ FGN DGPGHKEKQ URGVVaPVG, GURTGUUQ KP HQTOa
FK URGUa deVraibile Q FKTGVVaOGPVG FK FGVTa\KQPG HTWKDK-
NG, Ŭȗ EaNEQNaVQ PGN TKURGVVQ FGK OaUUKOaNK FK EQUVQ URG-
EKHKEK RGT EKaUEWPa VKRQNQIKa FK KPVGTXGPVQŭ.
IP aNVTG RaTQNG, PGN EaUQ KP EWK UKaPQ UQUVGPWVG URGUG
RGT KPVGTXGPVK aIGXQNaVK EJG TKGPVTaPQ PGK VGVVK OaUUK-
OK FK FGVTa\KQPG URGVVaPVG Q FK URGUa FGVTaKDKNG KPFKXK-
FWaVK FaNNũaTV. 14 FGN DL 63/2013 (G TKGRKNQIaVK PGNNa Ta-

DGNNa 1 FGNNũANNGIaVQ B FGN DM 6 aIQUVQ 2020 ŬRGSWKUKVKŭ),
Oa EJG TKUWNVaPQ GEEGFGPVK K OaUUKOaNK FK EQUVQ URGEK-
HKEK KPFKXKFWaVK UGEQPFQ NG TGIQNG UVaDKNKVG FaN RWPVQ 13
FGNNũANNGIaVQ A FGN DM 6 aIQUVQ 2020 ŬRGSWKUKVKŭ, Na RaT-
VG FK UpeUe eccedenVi K OaUUKOaNK FK EQUVQ URGEKHKEK PQP
RWȠ EQPEQTTGTG a HQTOaTG KN DGPGHKEKQ URGVVaPVG.
LũaURGVVQ OGTKVa FK GUUGTG UQVVQNKPGaVQ RGTEJȘ Na EQPVG-
UVWaNKVȏ FGNNũaRRTQXa\KQPG FGN DM 6 aIQUVQ 2020 ŬRGSWK-
UKVKŭ, EQP NũKPVTQFW\KQPG FGNNa FKUEKRNKPa FGN UWRGTDQPWU
aN 110%, FK EWK aNNũaTV. 119 FGN DL 34/2020, QXG UK RaTNa
GURTGUUaOGPVG FK ŬEQPITWKVȏ FGNNG URGUGŭ UQUVGPWVG RGT
NũGHHGVVWa\KQPG FGINK KPVGTXGPVK aIGXQNaVK, RWȠ KPFWTTG
PGNNũGTTaVa RGTEG\KQPG EJG UQNQ PGNNũaODKVQ FGNNa ŬPWQ-
Xaŭ FKUEKRNKPa FGN UWRGTDQPWU aN 110% Na XaNWVa\KQPG
FGNNa congrWiVȏ FGNNG URGUG RWȠ ŬHGTOaTGŭ KN TKEQPQUEK-
OGPVQ FGNNG URGUG FGVTaKDKNK aPEJG RTKOa FGN TaIIKWP-
IKOGPVQ FGK VGVVK OaUUKOK RTGXKUVK FaNNũaTV. 119 FGN DL
34/2020, OGPVTG, EQP NũGPVTaVa KP XKIQTG FGN DM 6 aIQ-
UVQ 2020 ŬRGSWKUKVKŭ, aPEJG PGNNũaODKVQ FGNNa ŬXGEEJKaŭ
FKUEKRNKPa FGNNũGEQDQPWU KN OaPEaVQ TKURGVVQ FGK OaUUK-
OaNK FK EQUVQ URGEKHKEK RWȠ FGVGTOKPaTG NQ UVGUUQ GHHGV-
VQ.
A VaNG RTQRQUKVQ, UK TKEQTFa EJG KN DM 6 aIQUVQ 2020 ŬRG-
SWKUKVKŭ ȗ UVaVQ RWDDNKEaVQ UWNNa Ga\\GVVa UHHKEKaNG FGN 5
QVVQDTG 2020 P. 246 GF ȗ GPVTaVQ KP XKIQTG KN 6 QVVQDTG
2020.

Data di inizio lavori da comprovare tramite idonea
documentazione

PQKEJȘ NũaTV. 12 EQOOa 1 FGN DM 6 aIQUVQ 2020 ŬRGSWKUK-
VKŭ UVaDKNKUEG EJG NG FKURQUK\KQPK Fa GUUQ TGEaVG ŬUK aR-
RNKEaPQ aINK KPVGTXGPVK Na EWK FaVa FK KPK\KQ NaXQTK UKa
UWEEGUUKXa aNNũGPVTaVa KP XKIQTG FGN RTGUGPVG FGETGVQŭ G
EJG RGT INK KPVGTXGPVK Na EWK FaVa FK KPK\KQ NaXQTK, ŬEQO-
RTQXaVa VTaOKVG KFQPGa FQEWOGPVa\KQPGŭ, UKa anVece-
denVe,  UK EQPVKPWaPQ aF aRRNKEaTG, QXG EQORaVKDKNK, NG
FKURQUK\KQPK FK EWK aN DM 19 HGDDTaKQ 2007, RaTG EQTTGV-
VQ TKVGPGTG EJG RGT NG URGUG TGNaVKXG aINK KPVGTXGPVK KPK-
\KaVK RTKOa FGN 6 QVVQDTG 2020 PQP VTQXK aRRNKEa\KQPG KN
NKOKVG TaRRTGUGPVaVQ FaK OaUUKOaNK FK EQUVQ URGEKHKEK,
FK EWK aN DM 6 aIQUVQ 2020 ŬRGSWKUKVKŭ.
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OPINIONI

Con gli ammortamenti sospesi nel bilancio 2020
impairment test in tilt
La possibilità introdotta dal DL Agosto crea problemi per la verifica della presenza di perdite durevoli
di valore delle immobilizzazioni ammortizzabili
/ Fabrizio BAVA, Donatella BUSSO e Alain DEVALLE
La RQUUKDKNKVȏ EQPEGUUa FK PQP KUETKXGTG PGN DKNaPEKQ
2020 HKPQ aN 100% FGINK aOOQTVaOGPVK FGNNG KOOQDKNK\-
\a\KQPK OaVGTKaNK G KOOaVGTKaNK, TGEGPVGOGPVG KPVTQ-
FQVVa EQP Na EQPXGTUKQPG FGN FGETGVQ ŬAIQUVQŭ, OGVVG KP
ETKUK ť VTa NG aNVTG ť Na XGTKHKEa FGNNa RTGUGP\a FK ReTdi-
Ve dWTeXQli FK XaNQTG FGNNG KOOQDKNK\\a\KQPK aOOQTVK\-
\aDKNK (RGT Na FKUaOKPa FGNNa PQTOa UK XGFa ŬPQUUKDKNG
UQURGPFGTG INK aOOQTVaOGPVK FGN 2020ŭ FGNNũ8 QVVQDTG
2020).  TaNG  FKURQUK\KQPG  PQP  UK  aRRNKEa  aK  DKNaPEK
IAS/IFRS.
NGNNa RTKOaXGTa UEQTUa UK ȗ OQNVQ FKDaVVWVQ KP OGTKVQ
aNNũGUKIGP\a Q OGPQ FK TKOGVVGTG KP FKUEWUUKQPG NG RTG-
XKUKQPK aNNa DaUG FGINK KORaKTOGPV a EaWUa FGNNa RaPFG-
OKa. La PaVWTa FK HaVVQ UWEEGUUKXQ aNNa FaVa FK EJKWUWTa
FGNNũGUGTEK\KQ PQP KP GUUGTG aNNa FaVa FK TKHGTKOGPVQ FGN
DKNaPEKQ (31 FKEGODTG, RGT INK GUGTEK\K EQKPEKFGPVK EQP
NũaPPQ UQNaTG) Ja KPFQVVQ a EQPENWFGTG EJG UK VTaVVaXa FK
WP faVVQ UWcceUUiXQ FK EWK PQP VGPGTG EQPVQ PGK DKNaPEK
2019 (UG PQP RGT Na XaNWVa\KQPG FGNNa EQPVKPWKVȏ a\KGP-
FaNG, aPEJG SWK RTQPVaOGPVG ŬEQPIGNaVaŭ FaN NGIKUNaVQ-
TG EQP aRRQUKVQ FGETGVQ).
PGT KN DKNaPEKQ 2020, KPXGEG, FGXQPQ GUUGTG EQPUKFGTaVK K
ŬVTiggeT eXePVUŭ NGIaVK aN COVID-19 UWNNG XaNWVa\KQPK FGN
DKNaPEKQ KP EJKWUWTa. AF GUGORKQ, INK GHHGVVK FGNNa RaP-
FGOKa TKEJKGFQPQ, RGT K UGVVQTK EJG UQPQ UVaVK EQNRKVK, FK
GHHGVVWaTG NũimRaiTmePV VeUV FGNNG aVVKXKVȏ OaVGTKaNK G
KOOaVGTKaNK aK HKPK FGN DKNaPEKQ 2020.
SaTaPPQ OQNVG NG KORTGUG EJG, aXGPFQ OQFKHKEaVQ NG
RTQRTKG UVTaVGIKG G RKaPK KPFWUVTKaNK, aNNa NWEG FGN PWQXQ
EQPVGUVQ FK OGTEaVQ, FQXTaPPQ XGTKHKEaTG UG NG PWQXG
RTGXKUKQPK TKEJKGFQPQ Q OGPQ NQ UVaP\KaOGPVQ FK UXa-
NWVa\KQPK FGINK aUUGVU. RKEQTFKaOQ EJG KN OaPEaVQ WVK-
NK\\Q FGNNa RKGPa EaRaEKVȏ RTQFWVVKXa, NũGOGTIGTG FK RGT-
FKVG FK IGUVKQPG, PQPEJȘ NG ETKUK FK OGTEaVQ, UQPQ VKRKEK
UGIPaNK EJG FGXQPQ KPFWTTG INK aOOKPKUVTaVQTK a XGTKHK-
EaTG NũGXGPVWaNG RTGUGP\a FK RGTFKVG FWTGXQNK FK XaNQTG.
La RQUUKDKNKVȏ FK QOGVVGTG INK aOOQTVaOGPVK KP DKNaP-
EKQ PGN 2020 ETGa PQP RQEJG RTQDNGOaVKEJG UWN RKaPQ
QRGTaVKXQ.
IPFKRGPFGPVGOGPVG FaN VKRQ FK VGUV FK KORaKTOGPV FK-
UEKRNKPaVQ FaNNũOIC 9, EJG UK VTaVVK FK OGVQFQ UGORNKHKEa-
VQ DaUaVQ UWNNa EaRaEKVȏ FK aOOQTVaOGPVQ (aRRNKEaDKNG
KP EaUQ FK DKNaPEKQ aDDTGXKaVQ) Q FK KORaKTOGPV DaUaVQ
UWNNũaVVWaNK\\a\KQPG FGK HNWUUK FK EaUUa RTQURGVVKEK (QD-
DNKIaVQTKQ RGT K DKNaPEK GUVGUK), KN XalQTe dũWUQ FGXG GUUG-
TG EQPHTQPVaVQ EQP KN XalQTe PeVVQ cQPVabile FGNNG KO-
OQDKNK\\a\KQPK OaVGTKaNK G KOOaVGTKaNK. IN XaNQTG PGVVQ
EQPVaDKNG Fa EQPHTQPVaTG EQP KN XaNQTG FũWUQ ȗ SWGNNQ IKȏ
aN PGVVQ FGINK aOOQTVaOGPVK 2020 (K RTKPEKRK EQPVaDKNK

RTGEKUaPQ  EJG  NũKORWVa\KQPG  FGINK  aOOQTVaOGPVK
FGNNũGUGTEK\KQ FGXG RTGEGFGTG NũGXGPVWaNG UWEEGUUKXa
UXaNWVa\KQPG).
SG WPũKORTGUa FGEKFG FK TKEQTTGTG aNNa RQUUKDKNKVȏ FK PQP
KUETK\KQPG FGINK aOOQTVaOGPVK PGN 2020, KN XaNQTG PGV-
VQ EQPVaDKNG UaTȏ RKȥ GNGXaVQ FGNNũKORQTVQ RaTK aK OaP-
EaVK aOOQTVaOGPVK G, KP EaUQ FK PGEGUUKVȏ FK KORWVaTG
WPa UXaNWVa\KQPG, EQUa aEEaFTGDDG? CJG UK HKPKTGDDG
RGT UXalWVaTe WP imRQTVQ maggiQTe GUaVVaOGPVG RaTK
aNNũKORQTVQ FGK OaPEaVK aOOQTVaOGPVK, UXKNGPFQ FGN
VWVVQ NũŬGHHKEaEKaŭ  FK  VaNG RTGXKUKQPG PQTOaVKXa,  KN  EWK
RTQRQUKVQ, GXKFGPVGOGPVG, ȗ SWGNNQ FK EQPVGPGTG NG RGT-
FKVG FũGUGTEK\KQ PGK DKNaPEK 2020.

Rischio di svalutare per un importo pari ai mancati
ammortamenti

PWȠ GUUGTG WVKNG WP UGORNKEG GUGORKQ.
IRQVK\\KaOQ  EJG  KN  XaNQTG  FũWUQ  QVVGPWVQ  aVVTaXGTUQ
NũKORaKTOGPV (KPFKRGPFGPVGOGPVG FaN OGVQFQ aFQVVa-
VQ) UKa RaTK a 100, EJG INK aOOQTVaOGPVK 2020 UKaPQ 15 G
KN XaNQTG PGVVQ EQPVaDKNG FGNNG KOOQDKNK\\a\KQPK RQUV
KORWVa\KQPG FGINK aOOQTVaOGPVK 2020 aOOQPVK a 140.
La UXaNWVa\KQPG aOOQPVGTGDDG EQORNGUUKXaOGPVG a
40 (140-100). NGN EaUQ FK OaPEaVa KORWVa\KQPG FGINK
aOOQTVaOGPVK  KP DKNaPEKQ,  KN  XaNQTG PGVVQ EQPVaDKNG
aOOQPVGTGDDG a 155 (140+15). CQPUGIWGPVGOGPVG, Na
UXaNWVa\KQPG UK KPETGOGPVGTGDDG a 55 (155-100), QXXGTQ
a 40 RKȥ NũKORQTVQ FGINK aOOQTVaOGPVK PQP KUETKVVK FK
15.
IN EQUVQ EJG PQP ȗ UVaVQ KUETKVVQ a CQPVQ GEQPQOKEQ a VK-
VQNQ FK aOOQTVaOGPVQ HKPKTGDDG RGT GUUGTG KUETKVVQ EQ-
OG NũGVKEJGVVa FK UXaNWVa\KQPG RGT RGTFKVa FWTGXQNG FK
XaNQTG.
CQOG UK RWȠ QXXKaTG a VWVVQ EKȠ? SVaDKNGPFQ EJG PGK DK-
NaPEK 2020 UK RWȠ aPEJG diUaRRlicaTe NũQDDNKIQ FK GHHGV-
VWaTG UXaNWVa\KQPK RGT RGTFKVG FWTGXQNK FK XaNQTG, QRRW-
TG UVaDKNGPFQ EJG KN XaPVaIIKQ FGNNa OaPEaVa KORWVa-
\KQPG FGINK aOOQTVaOGPVK TKIWaTFa UQNVaPVQ NG KORTG-
UG PQP VGPWVG a UXaNWVaTG NG KOOQDKNK\\a\KQPK, QRRWTG
aPEQTa UVaDKNGPFQ EJG, UQNVaPVQ aK HKPK FGNNũKORaKTOGPV,
FGDDaPQ GUUGTG EQPUKFGTaVK aPEJG INK aOOQTVaOGPVK
PQP iUcTiVVi a DKNaPEKQ (KN EJG GSWKXaNG a FKTG EJG Na UXa-
NWVa\KQPG Fa KORWVaTG ȗ UQNQ SWGNNa EJG GEEGFG INK aO-
OQTVaOGPVK  PQP  KORWVaVK  PGN  CQPVQ  GEQPQOKEQ
PGNNũGUGORKQ, 40). O, KPHKPG, PQP RTGUGPVaPFQ KN DKNaPEKQ
2020 Na EWK HWP\KQPG ȗ FGN VWVVQ UPaVWTaVa FaINK KPVGT-
XGPVK PQTOaVKXK.
IP QIPK EaUQ, NaUEKaOQ XQNGPVKGTK Na UEGNVa aN NGIKUNaVQTG.
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LAVORO & PREVIDENZA

Responsabilità datoriale ancora incerta per il
contagio del lavoratore
I dati INAIL sulle denunce da COVID-19 a settembre rilevano un aumento di rilievo, ma i casi mortali di
origine lavorativa sono meno dell’1% dei decessi
/ Fabrizio VAZIO
Ǽ UVaVQ RWDDNKEaVQ KN PWQXQ TGRQTV TKIWaTFaPVG K EaUK FK
KPHQTVWPKQ UWN NaXQTQ Fa COVID-19 FGPWPEKaVK aNNũINAIL,
aIIKQTPaVQ aN 30 UeVVeObTe.
LũWNVKOQ OGUG UGIPa RWTVTQRRQ WPa TKRTGUa FGK EQPVaIK
UWN NaXQTQ, KP NKPGa RGTaNVTQ EQP KN PQVQ aPFaOGPVQ Pa-
\KQPaNG: aF QIIK, NG FGPWPEG FK KPHQTVWPK UWN NaXQTQ Fa
EQTQPaXKTWU UQPQ 54.128, QXXGTQ EKTEa KN 15% FGN EQO-
RNGUUQ FGNNG  FGPWPEG RGTXGPWVG aNNũINAIL FaNNũKPK\KQ
FGNNũaPPQ. SK VTaVVa FK SWaUK 2.000 FGPWPEG KP RKȥ TKURGV-
VQ aN 31 aIQUVQ UEQTUQ, RWT UG UQNQ 1.127 UQPQ TGNaVKXG aF
KPHG\KQPK aXXGPWVG KP UGVVGODTG OGPVTG NG aNVTG 792 TK-
IWaTFaPQ K OGUK RTGEGFGPVK RGT GHHGVVQ FGN EQPUQNKFa-
OGPVQ FGK FaVK.
ANEWPG VGPFGP\G UK EQPHGTOaPQ: KP RTKOKU SWGNNa TGNa-
VKXa aN HaVVQ EJG K FGEGFWVK UQPQ KP ITaPFKUUKOa RaTVG
WQOKPK (84%) OGPVTG KN VQVaNG FGNNG KPHG\KQPK ȗ OaIIKQ-
TG EQP TKHGTKOGPVQ aNNG FQPPG (QNVTG KN 70%).
ANVTK FaVK UQPQ RKWVVQUVQ UEQPVaVK, EQOG SWGNNQ TGNaVKXQ
aNNũeVȏ Oedia FGK FGEGFWVK (RaTK a 59 aPPK) aUUaK UWRG-
TKQTG a SWGNNa OGFKa FGK EQPVaIKaVK (47 aPPK).
IP XGTKVȏ, EQP TKHGTKOGPVQ aK EaUK OQTVaNK, KN PWOGTQ, RWT
VTaIKEQ, ȗ aUUaK EQPVGPWVQ TKURGVVQ aNNa VQVaNKVȏ FGK OQT-
VK Fa EQTQPaXKTWU: K EaUK UQPQ KPHaVVK 319, DGP aN FK UQVVQ
FGNNũ1%  FGK  EaUK  OQTVaNK  Fa  COVID-19  EQOWPKEaVK
FaNNũIUVKVWVQ SWRGTKQTG FK SaPKVȏ aNNa UVGUUa FaVa.
CQOG UGORTG, ȗ KN EaUQ FK TKEQTFaTG EJG K FaVK UQPQ:
- KP RaTVG UQXTaUViOaVi  RGTEJȘ UK TKHGTKUEQPQ aNNG FG-
PWPEG, G SWKPFK PQP VWVVK K EaUK UQPQ UVaVK GHHGVVKXaOGP-
VG aEEQNVK;
- KP RaTVG UQVVQUVKOaVK, RGTEJȘ TKHGTKVK WPKEaOGPVG aINK
aUUKEWTaVK INAIL, EQP NũGUENWUKQPG SWKPFK FK EaVGIQTKG
KORQTVaPVK, HTa EWK VWVVQ KN RGTUQPaNG UaPKVaTKQ QRGTaPVG
KP TGIKOG libeTQ RTQfeUUiQPale.
Ǽ KPVGTGUUaPVG PQVaTG EJG PGNNa RTKOa RaTVG FGNNa RaP-
FGOKa, QXXGTQ HKPQ a OaIIKQ, NũKPEKFGP\a FGN COVID-19
KP aODKVQ UaPKVaTKQ GTa aUUQNWVaOGPVG RTGRQPFGTaPVG,
OGPVTG Fa IKWIPQ KP RQK Na ITaFWaNG TKRTGUa FGNNG aVVKXK-
Vȏ UQURGUG FWTaPVG KN NQEMFQYP ȗ UVaVa aEEQORaIPaVa
Fa WP aWOePVQ FGNNG SWQVG FK FGPWPEG KP aNVTK UGVVQTK,
KP RTKOKU SWGNNK aHHGTGPVK UGTXK\K FK aNNQIIKQ G TKUVQTa\KQ-
PG.
NQP ȗ RWTVTQRRQ KN OQOGPVQ FK HaTG WP EaNEQNQ FGHKPKVK-
XQ FGNNũKPEKFGP\a FGN EQTQPaXKTWU KP aODKVQ NaXQTaVKXQ,
Oa EGTVaOGPVG Xa TKEQTFaVQ EJG RGT DWQPa RaTVG FGK Na-
XQTaVQTK EQNRKVK FaN XKTWU QRGTaPQ NG PQVG RTeUWP\iQPi
HKUUaVG EQP Na EKTEQNaTG P. 13/2020 FGNNũINAIL; GUUa RTG-

XGFG EJG, RGT EQNQTQ EJG QRGTaPQ KP aODKVQ UaPKVaTKQ G
RGT NG aNVTG aVVKXKVȏ NaXQTaVKXG EJG EQORQTVaPQ KN EQ-
UVaPVG EQPVaVVQ EQN RWDDNKEQ, XK UKa WPa RTGUWP\KQPG,
RGTaNVTQ UGORNKEG, FK EQPVaIKQ KP aODKGPVG FK NaXQTQ
EJG HaEKNKVa NũKPFGPPK\\aDKNKVȏ, EJG UaTGDDG GXKFGPVG-
OGPVG aUUaK EQORNGUUa QXG UK aRRNKEaUUG EQP TKIQTG KN
ENaUUKEQ OGEEaPKUOQ RTQDaVQTKQ.
LũaWOGPVQ FGK EaUK TKHGTKVK a RGTUQPaNG PQP UaPiVaTiQ ȗ
EQKPEKUQ EQP Na TKRTGUa FGNNG aVVKXKVȏ KURGVVKXG KP GUVGT-
PQ FGNNũIUVKVWVQ, G RTQRTKQ aVVTaXGTUQ NG XGTKHKEJG FGK HWP-
\KQPaTK FK XKIKNaP\a NũINAIL aESWKUKUEG INK GNGOGPVK PG-
EGUUaTK aHHKPEJȘ KP RTKOKU Na EQPUWNGP\a OGFKEa XaNWVK
Na TKEQTTGP\a FGINK GUVTGOK RGT NũKPFGPPK\\Q.
NQP ȗ  PGOOGPQ KN  OQOGPVQ FK  XaNWVaTG  EQORKWVa-
OGPVG NG cQPUegWeP\e RePali RGT K FaVQTK FK NaXQTQ EQP
TKHGTKOGPVQ aK EQPVaIK: KN NGIKUNaVQTG Ja FGNKOKVaVQ NũaO-
DKVQ FGNNa TGURQPUaDKNKVȏ RGPaNG EQP NũaTV. 29-DKU FGN DL
23/2020 (EQPX. L. 40/2020). TaNG PQTOa RTGXGFG EJG ŬAK
HKPK FGNNa VWVGNa EQPVTQ KN TKUEJKQ FK EQPVaIKQ Fa COVID-
19, K FaVQTK FK NaXQTQ RWDDNKEK G RTKXaVK aFGORKQPQ aNNũQD-
DNKIQ FK EWK aNNũaTVKEQNQ 2087 FGN CQFKEG EKXKNG OGFKaPVG
NũaRRNKEa\KQPG FGNNG RTGUETK\KQPK EQPVGPWVG PGN RTQVQ-
EQNNQ EQPFKXKUQ FK TGIQNaOGPVa\KQPG FGNNG OKUWTG RGT KN
EQPVTaUVQ G KN EQPVGPKOGPVQ FGNNa FKHHWUKQPG FGN XKTWU
CQXKF-19  PGINK  aODKGPVK  FK  NaXQTQ,  UQVVQUETKVVQ  KN  24
aRTKNG 2020 HTa KN GQXGTPQ G NG RaTVK UQEKaNK G UWEEGUUKXG
OQFKHKEa\KQPK G KPVGITa\KQPK, G PGINK aNVTK RTQVQEQNNK G NK-
PGG IWKFa FK EWK aNNũaTV. 1, EQOOa 14, FGN FGETGVQ-NGIIG
16 OaIIKQ 2020, P. 33, PQPEJȘ OGFKaPVG NũaFQ\KQPG G KN
OaPVGPKOGPVQ FGNNG OKUWTG KXK RTGXKUVGŭ.

Fondamentale il rispetto e il mantenimento dei
protocolli

NQP UHWIIG EJG NũaTVKEQNQ, NWPIK FaN EQUVKVWKTG WPQ UEW-
FQ RGPaNG, NGIa Na TGURQPUaDKNKVȏ FGK FaVQTK FK NaXQTQ aN
TiUReVVQ dei RTQVQcQlli PQP UQNQ VTaOKVG Na NQTQ ŬaFQ\KQ-
PGŭ Oa aPEJG aVVTaXGTUQ ŬKN OaPVGPKOGPVQŭ FGNNG OKUW-
TG RTGXKUVG: ȗ RGTVaPVQ PGEGUUaTKa Na OaUUKOa aVVGP\KQ-
PG Fa RaTVG FGNNG a\KGPFG, aHHKPEJȘ NG RTGEaW\KQPK WPa
XQNVa KORNGOGPVaVG, XGPIaPQ UETWRQNQUaOGPVG TKURGV-
VaVG RQKEJȘ UQNQ KP VaN EaUQ Na PQTOa, PaVa EQP NũKPVGPVQ
FK NGIaTG a EaPQPK RTGEKUK Na XaNWVa\KQPG FGNNa TGURQP-
UaDKNKVȏ FaVQTKaNG, EQPUGPVKTȏ FK GXKVaTG EQPUGIWGP\G
IKWFK\KaTKG.
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IMPRESA

Patrimonio personale a rischio nella holding di fatto
familiare
L’illecita attività di direzione e coordinamento può ripercuotersi anche sulle persone fisiche
/ Maurizio MEOLI
RKUEJKaPQ KN  RTQRTKQ RGTUQPaNG RaVTKOQPKQ K  EQPKWIK
EJG EQIGUVKUEQPQ UQEKGVȏ EQP KN EQOWPG KPVGPVQ FK TGa-
NK\\aTG WP RTQfiVVQ ReTUQnale a UEaRKVQ FGNNG UVGUUG, RQ-
VGPFQ HaNNKTG KP GUKVQ aN HaNNKOGPVQ FGNNa JQNFKPI HaOK-
NKaTG FK HaVVQ VTa INK UVGUUK TaXXKUaDKNG.
SQPQ SWGUVG,  KP GUVTGOa UKPVGUK,  NG KORNKEa\KQPK EJG
GOGTIQPQ FaNNa UGPVGP\a P. 86 FGN TTKDWPaNG FK VKEGP-
\a FGN 6 QVVQDTG UEQTUQ.
IN EaUQ FK URGEKG TKIWaTFa dWe cQniWgi (TK\KQ G CaKa) VK-
VQNaTK FK dWe UTl (FK EWK UQPQ UQEK WPKEK G aOOKPKUVTaVQ-
TK  WPKEK):  Na  ANHa  UTN  G  Na  BGVa  UTN.  IN  HaNNKOGPVQ  FK
SWGUVũWNVKOa HaEGXa PaUEGTG NũGUKIGP\a FK EQKPXQNIGTG K
EQPKWIK  a  RTGUEKPFGTG  FaNNũaWVQPQOKa  RaVTKOQPKaNG
RGTHGVVa EQTTGNaVa aNNa RGTUQPaNKVȏ IKWTKFKEa FGNNa HaNNKVa.
SK GXKFGP\KaXa, SWKPFK, EQOG: Na ANHa UTN aHHKVVaXa aNNa
BGVa UTN Nũa\KGPFa RGT RQK EaPEGNNaTUK FaN RGIKUVTQ FGNNG
KORTGUG; TK\KQ GTa IaTaPVG FGNNa BGVa UTN GF GTa NGIaVQ
aNNa UVGUUa Fa WP EQPVTaVVQ FK aUUQEKa\KQPG KP RaTVGEK-
Ra\KQPG EJG INK EQPUGPVKXa FK RGTEGRKTG KPIGPVK WVKNK (a
SWGUVK UK aIIKWPIGXa Na RGTEG\KQPG FK IGPGTKEK EQORGP-
UK); aN OQOGPVQ FGNNũGOGTUKQPG FGNNa ETKUK FGNNa BGVa UTN,
SWGUVa ŬUEKPFGXaŭ KN UWQ RaVTKOQPKQ KOOQDKNKaTG KP WPa
PWQXa UQEKGVȏ, FKUVTaGPFQNQ FaNNa RTQRTKa FGUVKPa\KQPG
FK IaTaP\Ka FGK RTQRTK ETGFKVQTK UQEKaNK; CaKa RTGNGXaXa
KPFGDKVaOGPVG UQOOG FK FGPaTQ FaNNG EaUUG FK BGVa
UTN; TK\KQ G CaKa EQUVKVWKXaPQ WPa UTNU, KPVGUVaPFQNa a WP
HaOKNKaTG G TKUGTXaPFQUK NũaOOKPKUVTa\KQPG; aNNa UTNU
XGPKXa aHHKVVaVa Nũa\KGPFa FGNNa BGVa UTN RGT UQNK 3.000
GWTQ NũaPPQ.
RKURGVVQ a VaNG EQORNGUUKXa UKVWa\KQPG,  K  IKWFKEK  FGN
TTKDWPaNG FK VKEGP\a UQVVQNKPGaPQ EQOG UKa EQPHKIWTa-
DKNG WPa hQlding familiaTe di faVVQ, RGTEJȘ QIPK UQEKGVȏ,
DGPEJȘ KPVGUVaVa a WPQ UQNQ FGK UQEK (EQPKWIK), aIKUEG
UWNNa DaUG FK FGEKUKQPK RTGUG Fa WPa UQTVa FK CdA eUVeT-
nQ, EQORQUVQ FaINK UVGUUK UQEK.
LũGUVTGOa XKEKPaP\a QRGTaVKXa FGK FWG EQPKWIK PQP ȗ TK-
VGPWVa IKWUVKHKEaDKNG FaNNa OGTa aHHGEVKQ HaOKNKaTKU, RGT-
EJȘ KN TaRRQTVQ FK aHHaTK, UQTVQ RTKOa FGN OaVTKOQPKQ,
UQXTaUVa,  RGT KPVGPUKVȏ GF GUVGPUKQPG, QIPK RQUUKDKNG
ŬaNKDK HaOKNKaTGŭ GF ȗ FKTGVVQ a WPa EQIGUVKQPG FK GPVK Fa
RaTVG FGK UQIIGVVK OGFGUKOK HKPaNK\\aVa aNNa TGaNK\\a-
\KQPG FK WP RTQHKVVQ RGTUQPaNG a UEaRKVQ FGNNG UQEKGVȏ
GVGTQFKTGVVG.
SQPQ TaXXKUaDKNK, KPQNVTG, K TGSWKUKVK FGNNa JQNFKPI FK HaV-
VQ,  EJG EQPUKUVQPQ: PGNNa GVGTQFKTG\KQPG Fa RaTVG FGK
UQIIGVVK EQKPXQNVK, EQP GUaWVQTaOGPVQ FGINK GPVK gQXeT-
naVi dallũeUVeTnQ, PQP QEEQTTGPFQ Na URGPFKVa FGN PQOG,
KTTKNGXaPVG PGN EaUQ FK JQNFKPI FK HaVVQ, EJG RQVTGDDG
aPEJG PQP URGPFGTNQ OaK; PGNNũQTIaPK\\a\KQPG KORTGP-
FKVQTKaNG, TaXXKUaDKNG PGNNa UVGUUa UVTWVVWTa FũKORTGUa

RTQRTKa FGNNG UQEKGVȏ GVGTQFKTGVVG; PGNNũWVKNKVȏ FGNNa JQN-
FKPI UQEKGVȏ FK HaVVQ PGNNa FKUVTa\KQPG a RTQRTKQ HaXQTG
FK  RTQHKVVK  a\KGPFaNK  FGNNG  UQEKGVȏ  (EHT.  CaUU.  P.
10507/2016).
IP RaTVKEQNaTG, ȗ KPFKXKFWaVa WPa UVTWVVWTa RGT Na IGUVKQ-
PG aRKEaNG EJG TaRRTGUGPVa KN XGTQ KORTGPFKVQTG (Q NũKO-
RTGPFKVQTG GHHGVVKXQ) EJG, KP DaUG aN RTKPEKRKQ FK GHHGVVK-
XKVȏ, ȗ EQNWK EJG, KP WNVKOa aPaNKUK, RTGPFG NG FGEKUKQPK
FGNNũKORTGUa G Ha RTQRTK INK WVKNK, aPEJG UQNQ URGTaVK.
NGNNa URGEKG, ȗ, SWKPFK, TaXXKUaVa Na TGURQPUaDKNKVȏ Fa il-
leciVa  aVViXiVȏ  FK  FKTG\KQPG G  EQQTFKPaOGPVQ,  GZ aTV.
2497 E.E., RGT Na FKOKPW\KQPG FGN RaVTKOQPKQ TGaNK\\aVa-
UK a EaWUa FGNNG OaNXGTUa\KQPK FGNNa JQNFKPI KP FaPPQ
FGNNG UQEKGVȏ ŬIQXGTPaVGŭ (EHT. CaUU. P. 24943/2019).
IPQNVTG, FaN OQOGPVQ EJG Na JQNFKPI HaOKNKaTG FK HaVVQ
PQP TKUWNVa FQVaVa FK UQUVaP\G VaNK Fa HaT HTQPVG aN FGDK-
VQ EQPUGIWGPVG aNNa TGURQPUaDKNKVȏ Fa KNNGEKVa aVVKXKVȏ FK
FKTG\KQPG G EQQTFKPaOGPVQ, G EJG VaNG UKVWa\KQPG PQP
aRRaTG TKEQPFWEKDKNG a WPa OQOGPVaPGa UKVWa\KQPG FK
KNNKSWKFKVȏ, ȗ dichiaTaVQ il fallimenVQ FGNNa UQEKGVȏ FK HaV-
VQ JQNFKPI G FGK UQEK KNNKOKVaVaOGPVG TGURQPUaDKNK.
PGT SWaPVQ EQPPQVaVa Fa EaTaVVGTKUVKEJG RGEWNKaTK, aR-
RaTG GXKFGPVG EQOG Na FGEKUKQPG KP EQOOGPVQ KPFWEa
a RTGUVaTG aFGIWaVa aVVGP\KQPG aNNG  EQPFQVVG EJG UK
VGPIQPQ KP EQPVGUVK UQEKGVaTK HaOKNKaTK, QXG UG PQP UK
XQINKa OGVVGTG a TKUEJKQ aPEJG KN RTQRTKQ RaVTimQniQ
ReTUQnale, PQPQUVaPVG Na RTGUGP\a (VGQTKEa) FGNNa DaT-
TKGTa TaRRTGUGPVaVa FaNNa RGTUQPaNKVȏ IKWTKFKEa.
Da SWGUVQ RWPVQ FK XKUVa, RGTaNVTQ, aRRaTG KORQTVaPVG
TKEQTFaTG EQOG KN TTKDWPaNG FK NaRQNK, PGNNũQTFKPaP\a 6
OaT\Q 2018, aDDKa UVaDKNKVQ EJG, PGN EaUQ FK WPa RNWTaNK-
Vȏ FK UQEKGVȏ TKEQPFWEKDKNK a RKȥ RGTUQPG HKUKEJG aRRaT-
VGPGPVK  aNNa  OGFGUKOa HaOKINKa,  ȗ  TaXXKUaDKNG  VTa  NG
UVGUUG WPa UQcieVȏ di faVVQ/hQlding RWTa, XQNVa a QEEW-
RaTUK  FK  HQTPKTG WP NKXGNNQ FGEKUKQPaNG WPKVaTKQ G  UQ-
XTaQTFKPaVQ TKURGVVQ aNNG UKPIQNG UQEKGVȏ FGN  ITWRRQ,
QXG UK  aEEGTVK  Na  RTGUGP\a FGK  UGIWGPVK  GNGOGPVK:  Na
EQKPEKFGP\a FGNNa UGFG NGIaNG (QXXGTQ FK SWGNNa QRGTaVK-
Xa) RGT ITaP RaTVG FGNNG UQEKGVȏ FGN ITWRRQ (UGFG, RGTaN-
VTQ, EQKPEKFGPVG EQP KN FQOKEKNKQ FGK OGODTK FGNNa Ha-
OKINKa); Na FGPQOKPa\KQPG SWaUK KFGPVKEa FK OQNVG UQ-
EKGVȏ,  URGUUQ aXGPVK  KN  OGFGUKOQ QIIGVVQ UQEKaNG,  KP
OQFQ Fa aRRaTKTG aPEJG PGK EQPHTQPVK FGK VGT\K EQOG
WPũWPKEa TGaNVȏ KORTGPFKVQTKaNG; Na EQOWPaP\a, KP OQN-
VK EaUK, FGN EQNNGIKQ UKPFaEaNG; Na TGaNK\\a\KQPG FK PWOG-
TQUG QRGTa\KQPK KPVGTEQORaP[.  TTa NG aNVTG,  VTaUHGTK-
OGPVK FK KOOQDKNK, RaUUaIIK FK FGPaTQ, UQVVTa\KQPK FK
ENKGPVGNa G FKUVTa\KQPK QRGTaVG Fa WPa UQEKGVȏ, RQK FK-
EJKaTaVa HaNNKVa, KP HaXQTG FK aNVTG UQEKGVȏ FGN ITWRRQ.
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FISCO

Nel saldo e stralcio conta il singolo carico anche con
cartella oltre la soglia
Nel computo del limite di 1.000 euro irrilevante l’importo dell’intera cartella
/ Francesco BRANDI
IN UaNdQ e UVTaNcKQ UK aRRNKca QIPK XQNVa cJe KN UKPIQNQ ca-
TKcQ aHHKdaVQ aNNũaIePVe deNNa TKUcQUUKQPe ȗ UQVVQ K 1.000
eWTo, aPcJe Ue Na caTVeNNa ȗ dK KORQTVQ UWReTKQTe.
LQ Ja UaPcKVQ Na CQTVe dK CaUUa\KQPe cJe, cQP Na UeP-
VeP\a P. 22018 deN 13 QVVQbTe 2020, Ja dKcJKaTaVQ dũWHHK-
cKQ Na ceUUa\KQPe deNNa OaVeTKa deN cQPVePdeTe KP TeNa-
\KQPe ad aNcWPe RTeVeUe cQPVePWVe KP aNcWPe caTVeNNe,
dKURQPePdQ Na RTQUecW\KQPe deN IKWdK\KQ ReT Ne TeUVaP-
VK.
I IKWdKcK JaPPQ aRRNKcaVQ dũWHHKcKQ Na PQTOaVKXa UQRTaX-
XePWVa cJe RTeXede NũaPPWNNaOePVQ aWVQOaVKcQ dK aN-
cWPK debKVK VTKbWVaTK dK KORQTVQ KPHeTKQTe a 1.000 eWTQ.
PeT Na CaUUa\KQPe, VTe UQPQ K faVVoTi TKcJKeUVK ReT KPdKXK-
dWaTe K debKVK QIIeVVQ dK UVTaNcKQ: Na UQTVe caRKVaNe, INK
KPVeTeUUK ReT TKVaTdaVa KUcTK\KQPe a TWQNQ e Ne UaP\KQPK,
TKUWNVaPVK daK UKPIQNK caTKcJK aHHKdaVK aNNũaIePVe deNNa TK-
UcQUUKQPe daN 1o IePPaKQ 2000 aN 31 dKceObTe 2010.
LũaTV. 4 deN DL 119/2018, UWN UaNdQ e UVTaNcKQ, Ja a QIIeV-
VQ debKVK:
-  aHHKdaVK  aNNũaIePVe deNNa  TKUcQUUKQPe (PQP TKIWaTda,
SWKPdK, TKUcQUUKQPK KP HQTOa dKXeTUa daN TWQNQ e daNNa
caTVeNNa dK RaIaOePVQ, Q TKUcQUUK KP RTQRTKQ daINK ePVK
NQcaNK Q da aNVTK ePVK);
- aHHKdaVK VTa il 2000 e il 2010: K debKVK dK KORQTVQ KPHeTKQ-
Te a 1.000 eWTQ aHHKdaVK RTKOa deN 2000 UQPQ IKȏ UVaVK
aPPWNNaVK cQP aNVTa dKURQUK\KQPe (aTV. 1, cQOOa 527 deN-
Na L. 24 dKceObTe 2012 P. 228), SWeNNK aHHKdaVK dQRQ TeUVa-
PQ KP caTKcQ aNNũaIePVe deNNa TKUcQUUKQPe;
- dK SWalUiaUi naVWTa:  PQP UQNQ VTKbWVK, SWKPdK, Oa aP-
cJe OWNVe, cQPVTKbWVK e SWaPVũaNVTQ;
- dK KORQTVQ WIWaNe Q KPHeTKQTe a 1.000 eWTQ: ReT XeTKHK-
caTe Na UQINKa UK VKePe cQPVQ deNNa UQTVe caRKVaNe, deNNe
UaP\KQPK e deINK KPVeTeUUK ReT TKVaTdaVa KUcTK\KQPe a TWQ-
NQ. La XeTKHKca deXe eUUeTe HaVVa aNNa daVa dK ePVTaVa KP
XKIQTe deN decTeVQ 119 (e SWKPdK aN 24 QVVQbTe 2018).
IP RTeUeP\a dK VWVVe Ne cQPdK\KQPK UQRTa KPdKcaVe, NũaP-
PWNNaOePVQ deN debKVQ ȗ aWVomaVico, ReT cWK KN debKVQTe
PQP ȗ VePWVQ a PeUUWP adeORKOePVQ.
IN NKOKVe dK XaNQTe UK TKHeTKUce aK debKVK dK KORQTVQ TeUK-
dWQ cQORTePUKXK dK UQTVe caRKVaNe, KPVeTeUUK e UaP\KQPK.
NQP UK VKePe cQPVQ,  KPXece,  deINK  KPVeTeUUK dK OQTa e
deNNũaIIKQ deNNa TKUcQUUKQPe.
TaNe NKOKVe ȗ TKHeTKVQ aN Uingolo caTico affidaVo, UKccJȘ

PeNNũaObKVQ QReTaVKXQ deNNa PQTOa TKePVTaPQ VWVVe SWeN-
Ne caTVeNNe, aPcJe dK KORQTVQ cQORNeUUKXQ beP UWReTKQ-
Te a 1.000 eWTQ, KN cWK UKPIQNQ caTKcQ aHHKdaVQ aNNũaIePVe
deNNa TKUcQUUKQPe PQP UWReTK NũKORQTVQ dK 1.000 eWTQ.
PeT ŬcaTKcQŭ UK KPVePde, KPHaVVK, Na UKPIQNa RaTVKVa dK TWQ-
NQ, cKQȗ NũKPUKeOe deNNũKORQUVa, deNNe UaP\KQPK e deINK KP-
VeTeUUK acceUUQTK. Ne dKUcePde cJe QIIeVVQ deN cQPdQ-
PQ ȗ KN UKPIQNQ debKVQ e PQP NũKORQTVQ cQORNeUUKXQ deN-
Na caTVeNNa (cHT. KP UePUQ cQPHQTOe CaUU. P. 11817/2020 e
cKTcQNaTe P. 2/2017, UeRRWT TKHeTKVa aNNa deHKPK\KQPe aIe-
XQNaVa deK caTKcJK aHHKdaVK aINK aIePVK deNNa TKUcQUUKQPe
dK cWK aNNũaTV. 6 deN DL 193/2016).

Giurisprudenza non uniforme

SWN RWPVQ cũȗ aPcJe WP aTTeUVo conVTaTio e RKȥ TeUVTKVVK-
XQ  ReT  K  cQPVTKbWePVK.  SecQPdQ  N ũQTdKPaP\a  P.
17966/2020 PQP ȗ RQUUKbKNe WUWHTWKTe deNNa caPceNNa\KQ-
Pe aWVQOaVKca deN debKVQ ReT UaNdQ e UVTaNcKQ aPcJe Ue K
UKPIQNK caTKcJK deNNa caTVeNNa ReT OWNVe UVTadaNK UQPQ
UQVVQ K  OKNNe eWTQ. IN  HaVVQ cJe NũaTV.  4 deN DL 119/2018
RaTNK dK ŬdebKVK TeUKdWKŭ aNNWde a RQUK\KQPK debKVQTKe cJe
TKUWNVaPQ da RKȥ aVVK dK TKUcQUUKQPe e Xa KPVeUQ PeN UeP-
UQ cJe NũaPPWNNaOePVQ UQVVQ Na UQINKa KPdKcaVa ȗ cQTTe-
NaVQ aN XaloTe comRleUUiXo deK caTKcJK dK cKaUcWPa caT-
VeNNa. Se KPXece Na PQTOa aXeUUe RaTNaVQ dK ŬdebKVQ TeUK-
dWQŭ, dWPSWe aN UKPIQNaTe, KN NKOKVe dK OKNNe eWTQ UaTeb-
be UVaVQ da TKHeTKTe aN UKPIQNQ caTKcQ.
IN TKHeTKOePVQ aNNe caTVeNNe aN RNWTaNe KORNKca cJe NũeUK-
UVeP\a deK ŬdebKVK TeUKdWKŭ ceTVaOePVe ȗ WPa cQPdK\KQ-
Pe cJe RWȠ TKIWaTdaTe diUVinVe caTVelle. SK aNNWde cKQȗ a
RQUK\KQPK debKVQTKe cJe eXePVWaNOePVe TKUWNVKPQ da RKȥ
caTVeNNe e, UQVVQ VaNe RTQHKNQ, ceTVaOePVe KN TKHeTKOePVQ aN
XaNQTe dK OKNNe eWTQ Xa KPVeUQ PeN UePUQ cJe KN c.d. ŬaP-
PWNNaOePVQŭ  ePVTQ SWeUVQ NKOKVe UK  cQTTeNa aN  XaNQTe
cQORNeUUKXQ deK caTKcJK dK cKaUcWPa caTVeNNa.
TTa NũaNVTQ, NũKPVeTRTeVa\KQPe HaXQTeXQNe aN cQPVTKbWePVe
UQRTaXXaNWVa KN TKHeTKOePVQ aN UKPIQNQ caTKcQ UeP\a cQN-
NQcaTNQ PeN  VenoTe comRleUUiXo della noTma,  OePVTe
UQVVQUVKOa KN TKNKeXQ deNNa caTVeNNa cQOe RWPVQ dK TKHeTK-
OePVQ deN debKVQ: Na Race HKUcaNe ȗ WPa OKUWTa cJe RWP-
Va a TKdWTTe KN cQPVeP\KQUQ e Ja WP UePUQ UQNQ Ue UK cQN-
NeIa aN XaNQTe OQdeUVQ deN dQXWVQ TKUReVVQ aNNa caTVeNNa.
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FISCO

Finanziamento stipulato all’estero da soggetti italiani
e con effetti in Italia elusivo
I giudici riconoscono l’elusività ma ritengono inapplicabili le garanzie procedurali dell’accertamento
dell’abuso del diritto
/ Caterina MONTELEONE
La CQOOKUUKQPG VTKDWVaTKa TGIKQPaNG RGT NG  MaTEJG,
EQP Na UGPVGP\a 10 UGVVGODTG 2020 P. 500/2/20, Ja aH-
HGTOaVQ EJG, aK HKPK FGNNũKORQUVa UQUVKVWVKXa UWK HKPaP-
\KaOGPVK, ȗ GNWUKXQ KN conVTaVVo di finan\iamenVo KPVGT-
EQTUQ VTa FWG UQIIGVVK GPVTaODK KVaNKaPK, K EWK GHHGVVK UK
RTQFWEQPQ PGN VGTTKVQTKQ KVaNKaPQ, Oa UVKRWNaVQ aNNũGUVG-
TQ.
NGNNa HaVVKURGEKG QIIGVVQ FGN EQPVGP\KQUQ, KN EQPVTaVVQ FK
HKPaP\KaOGPVQ, KN SWaNG PQP RTGXGFGXa KN TKNaUEKQ FK Ia-
TaP\KG, HQTOaNOGPVG GTa UVaVQ HKTOaVQ a SaP MaTKPQ,
FQXG lũimpoUVa di  TegiUVTo  GTa  RaTK  a  EKTEa 100 GWTQ,
OGPVTG PGN EaUQ KP EWK HQUUG UVaVQ UVKRWNaVQ KP IVaNKa
aXTGDDG UEQPVaVQ NũKORQUVa UQUVKVWVKXa UWK  HKPaP\Ka-
OGPVK RaTK a EKTEa WP OKNKQPG FK GWTQ.
I IKWFKEK, XGTKHKEaVQ EJG VWVVK INK GHHGVVK FGN EQPVTaVVQ UK
TGaNK\\aXaPQ KP IVaNKa, JaPPQ TKVGPWVQ NGEKVQ EQPVGUVaTG
Na RTGUGP\a FK WPa EQPFQVVa GNWUKXa UGEQPFQ SWaPVQ
RTGXKUVQ FaNNũaTV. 10-DKU FGNNa L. 212/2000.
IP OGTKVQ aNNa EQPVGUVa\KQPG FGNNũaDWUQ FGN FKTKVVQ QE-
EQTTG KPPaP\KVWVVQ UGIPaNaTG EJG K IKWFKEK TKEQPQUEQPQ
NGIKVVKOa Na OaPEaVa TichieUVa di chiaTimenVi EJG FGXG,
KPXGEG, QDDNKIaVQTKaOGPVG RTGEGFGTG Na PQVKHKEa FK WP
aXXKUQ FK aEEGTVaOGPVQ EJG EQPVGUVK NũaDWUQ FGN FKTKVVQ
G EKQPQPQUVaPVG TKEQPFWEQPQ Na HaVVKURGEKG a WPũKRQVG-
UK FK aDWUQ FGN FKTKVVQ G, RGT VaNG TaIKQPG, TKVGPIQPQ NG-
IKVVKOa Na OaIIKQTG KORQUVa NKSWKFaVa FaNNũAIGP\Ka FGN-
NG EPVTaVG.
Ǽ GXKFGPVG Na EQPVTaFFK\KQPG, FGNNG FWG NũWPa: Q Na HaVVK-
URGEKG ȗ TKEQPFWEKDKNG a WPũKRQVGUK FK abWUo del diTiVVo
G, KP VaN EaUQ, Na PQVKHKEa FGNNũaVVQ GOGUUQ FaNNũAIGP\Ka
FGNNG EPVTaVG FGXG QDDNKIaVQTKaOGPVG GUUGTG RTGEGFWVQ
FaNNa  TKEJKGUVa  FK  EJKaTKOGPVK,  QRRWTG  PQP  TKEQTTG
WPũKRQVGUK FK GNWUKXKVȏ G Na TKRTGUa KORQUKVKXa FQXTȏ Da-
UaTUK  UW OQVKXa\KQPK  FKXGTUG FaNNa  EQPVGUVa\KQPG FK
ŬaDWUQ FGN FKTKVVQŭ.
TaNG EQPVTaFFK\KQPG PQP XKGPG UWRGTaVa FaNNũaTIQOGP-
Va\KQPG FGK IKWFKEK, UGEQPFQ EWK NũaVVQ FK finan\iamen-
Vo PQP TKGPVTGTGDDG VTa SWGNNK VaUUaVKXaOGPVG KPFKEaVK
FaN NGIKUNaVQTG RGT NũaRRNKEa\KQPG FGNNG IaTaP\KG RTQEG-
FKOGPVaNK Na EWK OaPEaP\a ȗ UVaVa GEEGRKVa FaN EQPVTK-
DWGPVG. SK TKVKGPG, KPHaVVK, EJG NũKPaRRNKEaDKNKVȏ FGNNG ga-
Tan\ie pTocedWTali RTGXKUVG RGT EQPVGUVaTG NũGNWUKXKVȏ
GSWKXaNIa aNNũaHHGTOa\KQPG FGNNũKORQUUKDKNKVȏ FK EQPVG-
UVaTG NũGUKUVGP\a FGNNũaDWUQ FGN FKTKVVQ.
PGT EQORNGVG\\a, UK RTGEKUa EJG PQP XaNG a GUENWFGTPG
NũaRRNKEa\KQPG PGRRWTG Na EKTEQUVaP\a EJG NũaVVQ KORW-
IPaVQ HQUUG SWaNKHKEaVQ EQOG aXXKUQ FK NKSWKFa\KQPG,
RQKEJȘ KP IKWTKURTWFGP\a UK TKVKGPG EJG ŬKN PQOGP KWTKU
FK WP aVVQ PQP UGORTG EQTTKURQPFG aN EQPVGPWVQ UQ-

UVaP\KaNG FGNNQ UVGUUQ (...) WPũaVVKXKVȏ FGNNũUHHKEKQ FK Pa-
VWTa XaNWVaVKXa a UGIWKVQ FK WPũKUVTWVVQTKa EJG RQTVa a
GUENWFGTG Na SWaNKHKEa\KQPG IKWTKFKEa QRGTaVa FaN EQP-
VTKDWGPVG EQUVKVWKUEa UQUVaP\KaNOGPVG WP aEEGTVaOGP-
VQ G PQP WPa OGTa aVVKXKVȏ FK NKSWKFa\KQPG EQOG aXXKG-
PG RGT  QOGUUK  RaIaOGPVK  FK  UQOOG FKEJKaTaVG Q  FK
EQTTG\KQPG FK GTTQTK OaVGTKaNKŭ (C.T. RGI. PKGOQPVG 19
HGDDTaKQ 2020 P. 230/3/20).
IN  RTGEGFGPVG  IKWTKURTWFGP\KaNG  KP  GUaOG TKUWNVa  KP
EQPVTaUVQ EQP SWaPVQ aHHGTOaVQ UKa FaNNa IKWTKURTWFGP-
\a KP RaUUaVQ (EHT. C.T. PTQX. BTGUEKa 10 aRTKNG 2012 P.
27/10/12) EJG FaNNa RTaUUK aOOKPKUVTaVKXa (TKU. AIGP\Ka
FGNNG  EPVTaVG  28  OaT\Q  2013  P.  20),  NG  SWaNK  JaPPQ
GUENWUQ EJG KN NWQIQ FGNNa UQVVQUETK\KQPG FGN EQPVTaVVQ
RQVGUUG TKNGXaTG aK HKPK FGNNũaDWUQ FGN FKTKVVQ, KP SWaPVQ
Na UQVVQUETK\KQPG aNNũGUVGTQ PQP RWȠ TKGPVTaTG PGN EQP-
EGVVQ FK ŬaDWUQ FGN FKTKVVQŭ Fa KPVGPFGTUK EQOG ŬWVKNK\\Q
FKUVQTVQ FK UVTWOGPVK IKWTKFKEK UGP\a aNEWPa XaNKFa Ta-
gione economica FKXGTUa FaN TKURaTOKQ FũKORQUVa EWK
Na  UVGUUa  QRGTa\KQPG  RQUVa  KP  GUUGTG  ȗ  HKPaNK\\aVaŭ
(CaUU. PP. 30055, 30056 G 30057 FGN 2008).

In passato l’elusività era stata esclusa dalla prassi e
dalla giurisprudenza

AN  TKIWaTFQ,  NũAIGP\Ka  FGNNG  EPVTaVG  EQP  Na  TKU.  P.
20/2013 aXGXa TKVGPWVQ NGIKVVKOa Na VaUUa\KQPG KP IVaNKa
UQNQ PGN EaUQ KP EWK HQUUG FKOQUVTaDKNG EJG NũaEEQTFQ
UWINK GNGOGPVK GUUGP\KaNK FGN EQPVTaVVQ HQUUG UVaVQ TaI-
IKWPVQ pTima della UVipWla FGNNũaVVQ RWDDNKEQ (aF GUGO-
RKQ RGT aXGT TKPXGPWVQ WPa UETKVVWTa RTKXaVa FaNNa SWa-
NG HQUUG RTQXaVQ EJG NũaEEQTFQ GTa UVaVQ TaIIKWPVQ KP
IVaNKa). IP VaN EaUQ, VWVVaXKa, NũAIGP\Ka FGNNG EPVTaVG UQ-
UVGPGXa EJG KN NWQIQ FGNNa UQVVQUETK\KQPG FGN EQPVTaVVQ
PQP HQUUG TKEQPFWEKDKNG aNNũŬWVKNK\\Q FKUVQTVQ FK  UVTW-
OGPVK IKWTKFKEKŭ RQUVQ KP GUUGTG aN UQNQ HKPG FK QVVGPGTG
KN TKURaTOKQ HKUEaNG. CQPUGIWGPVGOGPVG, SWaPFũaPEJG
HQUUG UVaVa TKPXGPWVa WPa UcTiVVWTa pTiXaVa  KFQPGa a
RTQXaTG  EJG  NũaEEQTFQ  GTa  UVaVa  TaIIKWPVQ  KP  IVaNKa,
NũAIGP\Ka FGNNG EPVTaVG TKVGPGXa EQPVGUVaDKNG WPũGXaUKQ-
PG FGNNũKORQUVa UQUVKVWVKXa, Oa PQP WP aDWUQ FGN FKTKV-
VQ.
La IKWTKURTWFGP\a, KPXGEG, aXGXa GUENWUQ EJG RQVGUUG
EQPVGUVaTUK NũaDWUQ FGN FKTKVVQ, KP SWaPVQ NũaTV. 2 FGN DPR
131/86 PQP GUENWFG EJG K UQIIGVVK KVaNKaPK RQUUaPQ UVK-
RWNaTG WP EQPVTaVVQ FK finan\iamenVo allũeUVeTo, PGN Ea-
UQ KP  EWK  VaNG  RQUUKDKNKVȏ  TKUWNVK  OGPQ QPGTQUa.  TaNG
UEGNVa GTa UVaVa EQPUKFGTaVa GURTGUUKQPG FGNNũaWVQPQ-
OKa RTKXaVa G, SWKPFK, PQP EQPVGUVaDKNG.
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ECONOMIA & SOCIETÀ

La Commissione europea e la Bce guardano alle
valute virtuali
Emessi una proposta di disciplina delle criptovalute e un rapporto della Banca centrale europea
sull’euro digitale
/ Luca MALFATTI e Giovanni OSSOLA
Le nuove tecnologie e l’uso della crittografia stanno
determinando importanti cambiamenti nel settore fi-
nanziario.
La tecnologia che piȥ ha interessato il settore fintech è
la blockchain, che permette di validare e rendere im-
modificabili molte operazioni e che ha portato alla na-
scita di diverse criptovalute, la piȥ nota delle quali è il
BiVcoin.
L’art. 3 della direttiva Ue n. 2015/849, come modificato
dalla direttiva Ue n. 2018/843, definisce le valute vir-
tuali  come “una TappTeUenVa\ione di XaloTe digiVale
che non è emessa o garantita da una banca centrale o
da un ente pubblico, non è necessariamente legata a
una valuta legalmente istituita, non possiede lo status
giuridico di valuta o moneta, ma è accettata da perso-
ne fisiche e giuridiche come mezzo di scambio e può
essere trasferita, memorizzata e scambiata elettroni-
camente”.
Le criptovalute mancano di una disciplina organica di
inquadramento univoco e configurano un ambito la
cui disciplina rientra nella competenza di organismi
sia nazionali che internazionali.
Non esiste, inoltre, una definizione esaustiva di cripto-
valute, ma si tratta piuttosto di una faVViUpecie ibTida di
elevata complessità.
I rischi associati alle criptovalute sono molteplici: si
tratta dei rischi di perdita delle somme utilizzate per
l’acquisto di criptovalute, della mancan\a di VWVele le-
gali e di obblighi informativi, di possibili attacchi infor-
matici, dell’assenza di presidi di trasparenza oltre al ri-
schio di riciclaggio di denaro.
Anche la Bce ha analizzato il fenomeno delle criptova-
lute allo scopo di identificarne le implicazioni per la
politica monetaria e i rischi che tali attività possono
rappresentare per la stabilità finanziaria.
Le singole giurisdizioni hanno adottato diXeTUi appToc-
ci TegolamenVaTi, che variano da nessun intervento, a
forme di soft regulation, sino al rilascio di licenze ai
soggetti che operano nel mercato o al divieto di svol-
gere queste attività.
Sul tema delle criptovalute è recentemente intervenu-
ta la Commissione europea con la proposta denomina-
ta “Proposal for a regulation of the European Parlia-
ment and of the Council on Markets in Crypto – assets,
and amending Directive  (EU)  2019/1937”,  emessa lo
scorso 24 settembre.
Essa stabilisce TeSWiUiVi TigoToUi  per gli emittenti di
criptovalute  in  Europa e  per  i  fornitori  di  servizi  di

criptovaluta che intendono richiedere l’autorizzazione
per fornire i propri servizi all’interno del mercato uni-
co.
Le misure di salvaguardia comprendono i requisiti pa-
trimoniali, la custodia dei beni, una procedura obbliga-
toria per i reclami a disposizione degli investitori e i
diritti dell’investitore nei confronti dell’emittente.
Gli emittenti di criptovalute significative (ad esempio
Libra) sarebbero, inoltre, soggetti a requisiti patrimo-
niali e di gestione della liquidità.
Questa proposta rientra nel pacchetto Finanza digitale,
che costituisce un insieme di misure volte a incentiva-
re e sostenere ulteriormente il potenziale della finan-
za digitale in termini di innovazione e concorrenza,
mitigandone tuttavia i rischi.
La necessità di una legislazione europea sulla gestio-
ne delle valute digitali apre il dibattito anche sulla pos-
sibilità di avere una moneVa XiTVWale comWniVaTia.
La Bce ha pubblicato lo scorso 2 ottobre un rapporto
sulla possibile emissione di un euro digitale, redatto
dalla task force ad alto livello dell’Eurosistema sulla
moneta digitale della Bce e approvato dal Consiglio di-
rettivo.
Con un euro digitale verrebbe introdotta una moneta di
banca centrale in forma elettronica per effettuare pa-
gamenti  in  modo  rapido  e  sicuro  in  forma  digitale.
L’euro digitale si affiancherebbe al contante, senza so-
stituirlo.
La task force dell’Eurosistema, composta dagli esperti
della Bce e delle 19 banche centrali nazionali dell’area
dell’euro, ha individuato i possibili scenari nei quali si
renderebbe necessaria l’emissione di un euro digitale.
Tali scenari ipotizzano un aWmenVo della domanda di
pagamenVi eleVVTonici nell’area dell’euro che richiede-
rebbe l’adozione di un mezzo di pagamento digitale
europeo privo di rischi, un calo significativo dell’uso
del  contante  come  mezzo  di  pagamento  nell’area
dell’euro, l’introduzione di mezzi di pagamento privati
di portata mondiale che potrebbero generare proble-
matiche regolamentari nonché porre rischi per la sta-
bilità finanziaria e la tutela dei consumatori e un’am-
pia diffusione di  monete digitali  emesse da banche
centrali estere.
Il Consiglio direttivo non ha ancora assunto una deci-
sione in merito all’eventuale introduzione di un euro
digitale.
Una consultazione pubblica è stata avviata il 12 otto-
bre.
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IL PUNTO / IAS

Distribuzione dei dividendi con criticità ai fini IRAP
per l’intermediario finanziario
Il caso riguarda i dividendi relativi a partecipazioni in società valutate con patrimonio netto e imputati
a diretta riduzione di valore della partecipazione
/ Luca MIELE e Valeria RUSSO
CK UK EJKGFG SWCNG UKC KN VTCVVCOGPVQ CK HKPK FGNNũIRAP,
RGT WP KPVGTOGFKCTKQ HKPCP\KCTKQ, FGNNC diUVTibW\ione di
diXidendi TGNCVKXK C RCTVGEKRC\KQPK KP UQEKGVȏ XCNWVCVG
EQP KN OGVQFQ FGN RCVTKOQPKQ PGVVQ G KORWVCVK FKTGVVC-
OGPVG C TKFW\KQPG FGN EQUVQ FGNNC RCTVGEKRC\KQPG.
IN VGOC RTGUGPVC GNGOGPVK FK ETKVKEKVȏ EJG XCNG NC RGPC
GXKFGP\KCTG.
PCTVKCOQ FCNNũaUReVVo conVabile G, SWKPFK, FCNNũCRRNKEC-
\KQPG FGNNQ IA5 28. IN RTKPEKRKQ EQPVCDKNG KPVGTPC\KQPC-
NG RTGXGFG EJG, KP ECUQ FK CFQ\KQPG FGN OGVQFQ FGN RC-
VTKOQPKQ PGVVQ, KN FKXKFGPFQ CN OQOGPVQ FGNNC CESWKUK-
\KQPG FGN FKTKVVQ CNNC RGTEG\KQPG ȗ EQPVCDKNK\\CVQ EQOG
TKFW\KQPG FGN XCNQTG EQPVCDKNG FGNNC RCTVGEKRC\KQPG. PGT
NG RCTVGEKRC\KQPK XCNWVCVG EQP VCNG OGVQFQ PQP ȗ, KPHCV-
VK,  RQUUKDKNG TKNGXCTG WP RTQXGPVQ HKPCP\KCTKQ CNNũCVVQ
FGNNC FKUVTKDW\KQPG FGN FKXKFGPFQ G,  FKXGTUCOGPVG, KN
EQUVQ QTKIKPCTKQ FK KUETK\KQPG FGNNC RCTVGEKRC\KQPG ȗ RG-
TKQFKECOGPVG CIIKQTPCVQ RGT TKHNGVVGTG INK WVKNK Q NG RGT-
FKVG FGTKXCPVK FCNNC IGUVKQPG; NũGXGPVWCNG EQPVCDKNK\\C-
\KQPG C EQPVQ GEQPQOKEQ CN OQOGPVQ FGNNC FKUVTKDW-
\KQPG EQORQTVGTGDDG WPC GXKFGPVG FWRNKEC\KQPG. I FKXK-
FGPFK TKEGXWVK FCNNC RCTVGEKRCPVG UQPQ SWKPFK TKNGXCVK C
FKTGVVC TKFW\KQPG FGN XCNQTG FGNNC RCTVGEKRC\KQPG.
8GPGPFQ QTC CN VTaVVamenVo IRAP TGNCVKXQ CNNC FKUVTKDW-
\KQPG FGK FKXKFGPFK KP FKUEQTUQ, NC SWGUVKQPG UGODTCXC
GUUGTG TKUQNVC KP DCUG CNNC EKTEQNCTG P. 27 FGN 2009, TK-
URQUVC 3.4, NCFFQXG UK NGIIG EJG ŬIPQNVTG, CK HKPK FGN VTK-
DWVQ, PQP CUUWOQPQ TKNGXCP\C K FKXKFGPFK EJG, UGEQP-
FQ NC EQTTGVVC EQPVCDKNK\\C\KQPG IA5/IFR5, UQPQ ENCUUK-
HKECVK KP XQEK FGN EQPVQ GEQPQOKEQ FKXGTUG FC SWGNNC TK-
NGXCPVG CK HKPK IRAP (CF GUGORKQ, K FKXKFGPFK TGNCVKXK CF
C\KQPK XCNWVCVG EQP KN OGVQFQ FGN RCVTKOQPKQ PGVVQ KO-
RWVCVK FKTGVVCOGPVG C TKFW\KQPG FGN EQUVQ FGNNC RCTVGEK-
RC\KQPG)ŭ.  PGTVCPVQ,  CK  UGPUK  FGNNũCTV.  6  FGN  DLIU.  P.
446/97, NũCUUQIIGVVCOGPVQ CF IRAP FGK FKXKFGPFK KP OK-
UWTC TKFQVVC FGN 50% KPVGTGUUC INK KORQTVK KUETKVVK C VKVQ-
NQ FK FKXKFGPFQ PGNNC XQEG 70 FGN EQPVQ GEQPQOKEQ (KP-
ENWUC PGN OCTIKPG FK KPVGTOGFKC\KQPG) G PQP RWȠ KPXG-
EG TKIWCTFCTG K FKXKFGPFK TGNCVKXK C RCTVGEKRC\KQPK XCNW-
VCVG EQP KN OGVQFQ FGN RCVTKOQPKQ PGVVQ.
6CNG  QTKGPVCOGPVQ  UGODTC  GUUGTG  UVCVQ  UWRGTCVQ
FCNNũAIGP\KC FGNNG EPVTCVG KP WPC TKURQUVC C KPVGTRGNNQ,
PQP RWDDNKECVC, KP DCUG CNNC SWCNG, UG HQUUG EQTTGVVC NC
RTQPWPEKC HQTPKVC PGNNC EKVCVC EKTEQNCTG P. 27/2009, KN
VTCVVCOGPVQ CK HKPK IRAP FGK FKXKFGPFK FKRGPFGTGDDG FC
WPC UcelVa GHHGVVWCVC KP UGFG EQPVCDKNG FCN EQPVTKDWGP-
VG: PGN ECUQ FK WPC XCNWVC\KQPG EQP KN OGVQFQ FGN RCVTK-
OQPKQ PGVVQ, KPHCVVK, K FKXKFGPFK TKUWNVGTGDDGTQ GUENWUK
FCN XCNQTG FGNNC RTQFW\KQPG, OGPVTG PGN ECUQ FK WPC XC-

NWVC\KQPG EQP KN ETKVGTKQ FGN EQUVQ UCTGDDGTQ CUUQIIGV-
VCVK C VCUUC\KQPG. CKȠ TKUWNVGTGDDG KP EQPVTCUVQ EQP NC
TCVKQ FGNNC PQTOC EJG KPVGPFG CVVTKDWKTG TKNGXCP\C IRAP
CK FKXKFGPFK PGNNC OKUWTC FGN 50%, KPFKRGPFGPVGOGPVG
FCNNG OQFCNKVȏ FK XCNWVC\KQPG FGNNG RCTVGEKRC\KQPK (ETK-
VGTKQ FGN EQUVQ Q FGN RCVTKOQPKQ PGVVQ).
IPQNVTG, UGEQPFQ SWGUVQ KPVGTRGNNQ, NC TileXan\a fiUcale
FGK FKXKFGPFK KP GUCOG FGTKXGTGDDG FCNNũCRRNKEC\KQPG
FGNNũCTV. 2, EQOOC 2 FGN DM 8 IKWIPQ 2011, UWEEGUUKXQ
CNNC EKTEQNCTG P. 27/2009, EJG UVCDKNKUEG NC TKNGXCP\C CK
HKPK IRAP FGK EQORQPGPVK ŬKORWVCVK FKTGVVCOGPVG C RC-
VTKOQPKQ PGVVQ Q CN RTQURGVVQ FGNNG CNVTG EQORQPGPVK FK
EQPVQ  GEQPQOKEQ  EQORNGUUKXQ  (OCI)ŭ  CN  OQOGPVQ
FGNNũKORWVC\KQPG C EQPVQ GEQPQOKEQ QXXGTQ, NCFFQXG
PQP UKC OCK RTGXKUVC NũKORWVC\KQPG C EQPVQ GEQPQOKEQ,
ŬNC TKNGXCP\C CK HKPK IRAP ȗ UVCDKNKVC UGEQPFQ NG FKURQUK-
\KQPK CRRNKECDKNK CK EQORQPGPVK KORWVCVK CN EQPVQ GEQ-
PQOKEQ CXGPVK NC OGFGUKOC PCVWTC HKUECNGŭ. 5GEQPFQ
NũAIGP\KC, RQKEJȘ RGT K FKXKFGPFK KP GUCOG PQP ȗ OCK
RTGXKUVC NũKORWVC\KQPG C EQPVQ GEQPQOKEQ, XCPPQ CR-
RNKECVG NG FKURQUK\KQPK CRRNKECDKNK CK EQORQPGPVK KORW-
VCVK CN EQPVQ GEQPQOKEQ CXGPVK NC OGFGUKOC PCVWTC G
SWKPFK KN TKHGTKOGPVQ ȗ CK FKXKFGPFK EQPVCDKNK\\CVK PGNNC
XQEG 70 FGN EQPVQ GEQPQOKEQ.
QWGUVC TGEGPVG RTQPWPEKC FGNNũAIGP\KC FGNNG EPVTCVG UK
RTGUVC C SWCNEJG EQPUKFGTC\KQPG. IP RTKOKU, UGIPC WP
allonVanamenVo FCNNC EQUKFFGVVC ŬRTGUC FKTGVVCŭ FCN DK-
NCPEKQ EJG ECTCVVGTK\\C NC FGVGTOKPC\KQPG FGN XCNQTG
FGNNC RTQFW\KQPG PGVVC; KPQNVTG, PQP CRRCTG EQPHGTGPVG
KN TKHGTKOGPVQ CNNũCTV. 2, EQOOC 2 FGN DM 8 IKWIPQ 2011
KP SWCPVQ K FKXKFGPFK KP SWGUVKQPG PQP UQPQ KORWVCVK
FKTGVVCOGPVG C RCVTKOQPKQ PGVVQ (OC C FKTGVVC TKFW\KQ-
PG FGN XCNQTG FGNNC RCTVGEKRC\KQPG) G, KPXGEG, VCNG KORW-
VC\KQPG ȗ EQPFK\KQPG PGEGUUCTKC RGT NũCRRNKEC\KQPG FGN-
NC PQTOC.
DKXGTUCOGPVG, KP XGTKVȏ, RQVTGDDG FGUWOGTUK FCNNC TGNC-
\KQPG KNNWUVTCVKXC CN DM 8 IKWIPQ 2011 EJG, UGEQPFQ WPC
EGTVC NGVVWTC, RQVTGDDG aVVTaTTe a VaUUa\ione, UGEQPFQ NG
TGIQNG FGNNũIRAP, SWCNUKCUK EQORQPGPVG HKUECNOGPVG TK-
NGXCPVG, PQP KORWVCVQ CN EQPVQ GEQPQOKEQ, ŬKPFKRGP-
FGPVGOGPVG FCNNũKORWVC\KQPG CN RCVTKOQPKQ PGVVQ QX-
XGTQ CNNũOCIŭ. LGVVWTC EJG, VWVVCXKC, PQP VTQXC TKUEQPVTQ
PȘ PGNNC NGVVGTC FGNNC PQTOC PȘ PGNNC TGNC\KQPG CN FG-
ETGVQ 3 CIQUVQ 2017 EJG JC CRRQTVCVQ OQFKHKEC\KQPK CN
FGETGVQ 8 IKWIPQ 2011 EJG, KPXGEG, CHHGTOC EJG NũCTV. 2
FGN FGETGVQ ȗ XQNVQ C EJKCTKTG NC TKNGXCP\C HKUECNG ŬFGK
EQORQPGPVK KORWVCVK FKTGVVCOGPVG C RCVTKOQPKQ Q CN
RTQURGVVQ FGNNG CNVTG EQORQPGPVK FK EQPVQ GEQPQOKEQ
EQORNGUUKXQ (OCI)ŭ.
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FISCO

Non è motivo di appello la questione di legittimità
costituzionale non esaminata
Secondo la Cassazione non costituisce neppure un vizio di omessa pronunzia nel giudizio di legittimità
/ Antonino RUSSO
IN OaPcaVQ eUaOe dK WPa SWeUVKQPe dK NegKVVKOKVȏ cQUVK-
VW\KQPaNe PQP RWȠ fQTOaTe QggeVVQ dK aRReNNQ e PQP cQ-
UVKVWKUce, cQTTKURQPdePVeOePVe, XK\KQ dK QOeUUa RTQ-
PWP\Ka PeN gKWdK\KQ dK NegKVVKOKVȏ.
TaNe RTKPcKRKQ (XaNKdQ, cQOe UK TKfeTKTȏ KP UegWKVQ, aP-
cJe KP TeNa\KQPe aN RTQceUUQ VTKbWVaTKQ) ȗ UVaVQ affeTOa-
VQ daNNa CQTVe dK CaUUa\KQPe, cQP Na UePVeP\a P. 10524
deN 3 gKWgPQ 2020, KP WP giWdi\io ciXile UQTVQ ReT KPK\Ka-
VKXa dK WPa UQcKeVȏ dK ReTUQPe cJe RTQRQPeXa QRRQUK-
\KQPe aXXeTUQ WP decTeVQ KPgKWPVKXQ dedWcePdQ dK eU-
UeTe cTedKVTKce dK WPa UQOOa, OaggKQTe dK SWeNNa KP-
gKWPVa, KP TagKQPe deNNũacSWKUVQ dK OeTcK RQK PeaPcJe
TKceXWVe KP RQUUeUUQ.
IN TTKbWPaNe TKgeVVaXa, ReT dKfeVVQ dK RTQXe, NũQRRQUK\KQ-
Pe e Na dQOaPda TKcQPXeP\KQPaNe KPVeTRQUVa cQPdaP-
PaPdQ NũQRRQPePVe aN RagaOePVQ deNNe UReUe dK NKVe, QN-
VTe  WPa  WNVeTKQTe  UQOOa  aK  UePUK  deN  VeT\Q  cQOOa
deNNũaTV. 96 c.R.c., dKURQUK\KQPe cJe TegQNa Na cQPdaPPa
ReT NKVe VeOeTaTKa.
La CQTVe dK ARReNNQ, cJKaOaVa a UcTWVKPaTe KN UWcceUUK-
XQ gTaXaOe, TKgeVVaXa NũKORWgPa\KQPe, Oa Na UePVeP\a
XePKXa cQKPXQNVa da WP TKcQTUQ ReT caUUa\KQPe affKdaVQ
a VTe OQVKXK e, VTa SWeUVK, KN OaPcaVQ eUaOe deNNũecce-
\ione di incostitW\ionalitȏ deNNũaTV.  96,  VeT\Q cQOOa
c.R.c.., cKQȗ deNNa dKURQUK\KQPe ť KPVTQdQVVa cQP Na L. P.
69/2009 ť cJe cQPUePVe aN gKWdKce, aPcJe dũWffKcKQ, dK
cQPdaPPaTe KN UQccQObePVe aN RagaOePVQ dK WPa UQO-
Oa eSWKVaVKXaOePVe deVeTOKPaVa a faXQTe deNNa cQPVTQ-
RaTVe, cQP WPa affNK\KQPe SWKPdK PQP VaPVQ TKUaTcKVQTKa
SWaPVQ RKȥ RTQRTKaOePVe UaP\KQPaVQTKa deNNe cQPdQVVe
dK SWaPVK, abWUaPdQ deN dKTKVVQ dK a\KQPe e dK dKfeUa, UK
UeTXaPQ deNNQ UVTWOePVQ RTQceUUWaNe a fKPK dKNaVQTK, ag-
gTaXaPdQ KN XQNWOe deN cQPVeP\KQUQ.
La CQTVe TKgeVVaXa ReTȠ VaNe OQVKXQ dK TKcQTUQ TKcJKa-
OaPdQ Na RTegTeUUa gKWTKURTWdeP\a, UecQPdQ Na SWaNe
Na SWeUVKQPe dK NegKVVKOKVȏ cQUVKVW\KQPaNe dK WPa PQTOa,
KP SWaPVQ UVTWOePVaNe TKUReVVQ aNNa dQOaPda cJe KO-
RNKcJK NũaRRNKca\KQPe deNNa PQTOa OedeUKOa, PQP RWȠ
cQUVKVWKTe QggeVVQ dK WPũaWtonoma istan\a TKUReVVQ aNNa
SWaNe, KP dKfeVVQ dK eUaOe, UKa cQPfKgWTabKNe WP XK\KQ dK
QOeUUa RTQPWPcKa, QXXeTQ (PeN caUQ dK cePUWTe cQPceT-
PePVK Ne aTgQOePVa\KQPK UXQNVe daN gKWdKce dK OeTKVQ)
WP XK\KQ dK OQVKXa\KQPe, dePWPcKabKNe cQP KN TKcQTUQ ReT
caUUa\KQPe: Na TeNaVKXa SWeUVKQPe ȗ KPfaVVK dedWcKbKNe e

TKNeXabKNe, aPcJe dũWffKcKQ, PeK UWcceUUKXK UVaVK e gTadK
deN gKWdK\KQ cJe UKa XaNKdaOePVe KPUVaWTaVQ, QXe TKNe-
XaPVe  aK  fKPK  deNNa  decKUKQPe  (CaUU.  PP.  26319/2006,
5135/2004 e 16245/2003).
La XaNeP\a dK VaNe cQPcNWUKQPe aPcJe KPPaP\K Na giWsti-
\ia tribWtaria ȗ TKPXePKbKNe PeNNa UePVeP\a P. 1311/2018
deNNa CaUUa\KQPe, QXe Na RaTVe cQPVTKbWePVe cQPVeUVaXa
Na NegKVVKOKVȏ cQUVKVW\KQPaNe deNNũaggKQ eUaVVQTKaNe.
APcJe KP SWeNNa QccaUKQPe Na SWRTeOa CQTVe TaRRTe-
UePVaXa RTeNKOKPaTOePVe K  NKOKVK  RTQceUUWaNK  dKaP\K
deUcTKVVK e RQK TaOOePVaXa cQOe fQUUe UVaVQ gKȏ TKNeXa-
VQ cJe Na natWra retribWtiXa e PQP VTKbWVaTKa deNNũaggKQ
(PȘ VaPVQOePQ UaP\KQPaVQTKa) eUcNWde Na ReTVKPeP\a
deN RaTaOeVTQ deNNa caRacKVȏ cQPVTKbWVKXa e NaUcKa aNNa
dKUcTe\KQPaNKVȏ deN NegKUNaVQTe Na fKUUa\KQPe deK cTKVeTK
dK SWaPVKfKca\KQPe deN cQORePUQ, PQP eUUePdQ KTTagKQ-
PeXQNe cJe WPa RaTVe deN cQORePUQ deNNũQTgaPK\\a\KQ-
Pe eUaVVQTKaNe UKa cQOWPSWe RQUVa a caTKcQ deN cQPVTK-
bWePVe, KN SWaNe RWTe abbKa QUUeTXaVQ KN VeTOKPe dK Ra-
gaOePVQ deNNa caTVeNNa (CaUU. P. 5154/2017).

Principio applicabile al rito tributario

CKȠ  deVVQ,  XaN  Na  RePa  TKVQTPaTe  aNNa  decKUKQPe  P.
10524/2020  ReT  UegPaNaTe  WPũaNVTa  cQOWPaP\a  VTa
SWaPVQ eURTeUUQ KP VaNe gKWdK\KQ e WPa PQTOa, SWaNe
NũaTV. 96, VeT\Q cQOOa, c.R.c. XaNKda aPcJe ReT KN TKVQ VTK-
bWVaTKQ; a VaN TKgWaTdQ, QccQTTe TKfeTKTe cJe PeN TeURQP-
UQ KP TaUUegPa Na SWRTeOa CQTVe Ja UQVVQNKPeaVQ cQOe
Na SWeUVKQPe fQUUe UVaVa gKȏ UcTWVKPaVa daNNa CQTVe CQ-
UVKVW\KQPaNe cJe, cQP Na decKUKQPe P. 152 deN 2016, aXe-
Xa TKVePWVQ PQP fQPdaVa Na SWeUVKQPe dK NegKVVKOKVȏ cQ-
UVKVW\KQPaNe deNNũaTV. 96, VeT\Q cQOOa, c.R.c., KORWgPaVQ,
KP TeNa\KQPe agNK aTVV. 3, 24 e 111 CQUV.
IP RaTVKcQNaTe, Na CQPUWNVa aTgQOePVaXa cJe Na OQdKfK-
ca deN 2009, PeNNũeUVePdeTe a VWVVK K gTadK dK gKWdK\KQ NQ
UVTWOePVQ defNaVVKXQ deNKPeaVQ daNNũabTQgaVQ aTV. 385,
SWaTVQ cQOOa c.R.c. ReT Na UQNa faUe dK NegKVVKOKVȏ, PQP
RTeUePVa cQPPQVaVK dK KTTagKQPeXQNe\\a, Oa TKfNeVVe WPa
deNNe RQUUKbKNK scelte del legislatore, PQP cQUVKVW\KQPaN-
OePVe XKPcQNaVQ PeNNa UWa dKUcTe\KQPaNKVȏ PeNNũKPdKXK-
dWaTe KN bePefKcKaTKQ dK WPa OKUWTa cJe UaP\KQPa WP
cQORQTVaOePVQ RTQceUUWaNe abWUKXQ e cJe fWPga da
deVeTTePVe aN TKReVeTUK dK WPa UKffaVVa cQPdQVVa.
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