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IL CASO DEL GIORNO

IVA esigibile
all’incasso
dell’acconto anche per
le agenzie di viaggio
/ Mirco GAZZERA

Le agenzie di viaggio sono interessa-
te da uno speciale regime IVA (art.
74-ter del DPR 633/72) riguardante,
principalmente, le operazioni effet-
tuate per l’organizzazione di pac-
chetti turistici, verso il pagamento di
un corrispettivo globale. [...]

PAGINA 2

IL PUNTO
IAS

Rivalutazione e
riallineamento dubbi
per le new IFRS
adopter
/ Guerino RUSSETTI

L’art. 110 del DL n. 104/2020, che do-
vrebbe essere convertito oggi in leg-
ge, come più volte segnalato, ha in-
trodotto un regime di rivalutazione
dei beni d’impresa e di riallineamen-
to dei valori fiscali [...]
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FISCO

Riapertura per il contributo a fondo perduto nei
Comuni calamitati montani

Le istanze dovranno essere presentate entro 30 giorni dal riavvio della procedura
/ Pamela ALBERTI

Il Ddl. di conversione in legge del DL
104/2020 (c.d. DL “Agosto”) ha previ-
sto la riapertura delle istanze per ac-
cedere al contributo a fondo perdu-
to ex art. 25 del DL 34/2020, ma limi-
tatamente ai soggetti nei Comuni
montani colpiti da eventi calamito-
si in stato di emergenza al 31 genna-
io 2020. Sul testo il Governo ha po-
sto la questione di fiducia e il voto
finale dovrebbe arrivare oggi alla
Camera.
Il termine generale per presentazio-
ne della domanda per il contributo a
fondo perduto di cui all’art. 25 del DL
34/2020 è scaduto lo scorso 13 ago-
sto. Con riferimento ai soggetti
aventi sede nei Comuni colpiti da
eventi calamitosi i cui stati di emer-
genza erano ancora in atto al 31
gennaio 2020 (data di dichiarazione
dello stato di emergenza da COVID-
19), che potevano accedere dell’age-
volazione senza il requisito del calo
del fatturato, sono emerse numero-
se problematiche legate all’indivi-
duazione di tali soggetti (si veda
“Contributo a fondo perduto ad am-
pia portata” del 6 agosto).

Sul punto, la circolare dell’Agenzia
delle Entrate n. 22/2020, § 5.2 – ripre-
sa dalle recenti risposte a interpello n.
405 e 449 del 2020 – ha soltanto chia-
rito che, fermo restando che “la lista
individuata nelle istruzioni dell’istan-
za, come del resto chiarito dall’inciso
«indicativa e non esaustiva» non rap-
presenta un elenco tassativo dei pre-
detti comuni”, devono sussistere i se-
guenti elementi (si vedano anche i
documenti di ricerca FNC-CNDCEC
del 5 agosto 2020 e, ancorché in riferi-
mento al credito locazioni, dell’8 otto-
bre 2020):
- il domicilio fiscale o la sede operati-
va nel territorio di Comuni colpiti da
un evento calamitoso;
- i menzionati stati di emergenza do-
vevano essere erano ancora in atto al-
la data di dichiarazione dello stato di
emergenza COVID-19 (al 31 gennaio
2020, delibera del Consiglio dei Mini-
stri 31 gennaio 2020);
- che tale domicilio fiscale o la sede
operativa fiscale fosse stabilito in tali
luoghi, a far data dall’insorgenza
dell’originario calamitoso evento.
Tanto premesso, nell’ [...]
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FISCO

Credito d’imposta da
trasformazione delle DTA
utilizzabile dal 2020
/ Luisa CORSO

Il Ddl. di conversione del DL 104/2020
(c.d. decreto “Agosto”), sul quale oggi,
dopo il voto di fiducia, dovrebbe arri-
vare il via libera della Camera, intro-
duce alcune [...]
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IN EVIDENZA

Scritture contabili di sconto in fattura e cessione per il superbonus
da individuare

IN EVIDENZA

L’omessa dichiarazione non compromette la detrazione IVA

IN EVIDENZA

Informativa pre-consiliare con ruolo centrale per l’attività
deliberativa del CdA

IN EVIDENZA
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IL CASO DEL GIORNO

IVA esigibile all’incasso dell’acconto anche per le
agenzie di viaggio
Secondo la Corte di Giustizia Ue si applica la disciplina generale su fatto generatore ed esigibilità IVA
/ Mirco GAZZERA
LG CIGP\KG FK XKCIIKQ UQPQ KPVGTGUUCVG FC WPQ URGEKCNG
TGIKOG I8A (CTV.  74-VGT FGN  DPR 633/72)  TKIWCTFCPVG,
RTKPEKRCNOGPVG, NG QRGTC\KQPK GHHGVVWCVG RGT NũQTICPK\-
\C\KQPG FK RCEEJGVVK VWTKUVKEK, XGTUQ KN RCICOGPVQ FK WP
EQTTKURGVVKXQ INQDCNG. QWGUVG QRGTC\KQPK UK EQPUKFGTC-
PQ WPC RTGUVC\KQPG FK UGTXK\K Wnica. A VCNG RTQRQUKVQ, NC
PQTOCVKXC PC\KQPCNG KP OCVGTKC RTGXGFG, HTC NũCNVTQ, WPC
FKUEKRNKPC URGEKHKEC RGT NũKPFKXKFWC\KQPG FGN OQOGPVQ
KORQUKVKXQ, KP DCUG CNNC SWCNG PQP TKNGXC NũCXXGPWVQ RC-
ICOGPVQ FK CEEQPVK.
LũCTV. 74-VGT EQOOC 7 FGN DPR 633/72 UVCDKNKUEG EJG, RGT
NG RTGFGVVG QRGTC\KQPK GHHGVVWCVG FCNNG CIGP\KG FK XKCI-
IKQ, KN OQOGPVQ KORQUKVKXQ ȗ EQUVKVWKVQ:
- FCN RagamenVQ inVegTale FGN EQTTKURGVVKXQ;
- Q, UG CPVGEGFGPVG, FCNNũKPK\KQ FGN XKCIIKQ Q FGN UQIIKQT-
PQ, FWPSWG, FCN OQOGPVQ KP EWK XKGPG GHHGVVWCVC NC RTi-
ma RTeUVa\iQne FK UGTXK\KQ C FKTGVVQ XCPVCIIKQ FGN XKCI-
IKCVQTG (C.M. P. 328/97, g 9.4).
LũCTV. 1 EQOOC 6 FGN DM 340/99 TKRTGPFG UQUVCP\KCN-
OGPVG NC FKURQUK\KQPG UQRTC EKVCVC RTGXGFGPFQ, KPQNVTG,
NũKTTKNGXCP\C FGN RCICOGPVQ FK CEEQPVK. CKȠ EJG EQPVC,
KPHCVVK, UCTGDDG KN cQTTiUReVViXQ glQbale FGN XKCIIKQ (EKTE.
AIGP\KC FGNNG EPVTCVG P. 45/2011, g 7). APEJG NũGOKUUKQ-
PG FGNNC HCVVWTC, FC RCTVG FGNNũCIGP\KC FK XKCIIKQ, PQP
FGVGTOKPC KN UQTIGTG FGNNũQDDNKIC\KQPG VTKDWVCTKC, ŬNC EWK
PCUEKVC TGUVC GUENWUKXCOGPVG UWDQTFKPCVC CNNG UWFFGV-
VG EKTEQUVCP\G FGNNũKPVGITCNG RCICOGPVQ FGN EQTTKURGVVK-
XQ G FGNNũKPK\KQ FGN XKCIIKQŭ (C.M. P. 328/97, g 9.4).
LC RTGXKUKQPG TGNCVKXC CINK CEEQPVK, VWVVCXKC, PQP CRRC-
TG EQPHQTOG C SWCPVQ UCPEKVQ FCNNC CQTVG FK GKWUVK\KC
PGNNC UGPVGP\C FGN 19 FKEGODTG 2018 TGUC UWNNC ECWUC C-
422/17.
I IKWFKEK UG JCPPQ RTGOGUUQ EJG SWGNNQ CRRNKECDKNG CN-
NG CIGP\KG FK XKCIIKQ (CTVV. FC 306 C 310 FGNNC FKTGVVKXC
2006/112/CG) nQn TCRRTGUGPVC WP TGIKOG VTKDWVCTKQ Ŭin-
diRendenVe ed eUaWUViXQŭ, OC EQPVKGPG UQNQ FKURQUK\KQ-
PK EJG FGTQICPQ CF CNEWPG PQTOG FGN UKUVGOC IGPGTC-
NG FGNNũI8A. PGTVCPVQ, CNNG QRGTC\KQPK KP GUCOG UQPQ CR-
RNKECDKNK VWVVG NG FKURQUK\KQPK FGN RTGFGVVQ UKUVGOC, UCN-
XQ SWGNNG EJG FKUEKRNKPCPQ KN NWQIQ FK KORQUK\KQPG, KN
ECNEQNQ FGNNC DCUG KORQPKDKNG I8A G NC FGVTCKDKNKVȏ FK
SWGUVũWNVKOC.
DK  EQPUGIWGP\C,  NG  PQTOG  UWN  HCVVQ  IGPGTCVQTG  G
UWNNũGUKIKDKNKVȏ FGNNũI8A (KP RCTVKEQNCTG, INK CTVV. 63 G 65
FGNNC  FKTGVVKXC  2006/112/CG)  UK  CRRNKECPQ CPEJG CNNG
QRGTC\KQPK TKGPVTCPVK PGNNũCODKVQ FGN TGIKOG URGEKCNG.
NGN ECUQ FK URGEKG, SWKPFK, NC CQTVG FK GKWUVK\KC JC UCP-

EKVQ EJG, SWCNQTC WPũCIGP\KC FK XKCIIKQ, CUUQIIGVVCVC CN
TGNCVKXQ TGIKOG URGEKCNG, KPECUUK WP CEEQPVQ UWN RCIC-
OGPVQ FK UGTXK\K VWTKUVKEK, NũIVA ȗ eUigibile C RCTVKTG FCN
OQOGPVQ FGNNũincaUUQ  FK  VCNG accQnVQ,  C  EQPFK\KQPG
EJG, KP FGVVQ OQOGPVQ, K UGTXK\K VWTKUVKEK FC HQTPKTG UKC-
PQ KPFKXKFWCVK EQP RTGEKUKQPG.

Occorre calcolare il margine prevedibile

UP EQPUGIWGPVG RTQHKNQ CHHTQPVCVQ FCK IKWFKEK UG TK-
IWCTFC NG OQFCNKVȏ EQP EWK WP CEEQPVQ KPECUUCVQ FC
WPũCIGP\KC FK XKCIIKQ FGXG GUUGTG CUUQIIGVVCVQ C KORQ-
UVC. AK UGPUK FGNNũCTV. 308 FGNNC FKTGVVKXC 2006/112/CG, KP-
HCVVK, QEEQTTG EQPUKFGTCTG EJG NC DCUG KORQPKDKNG I8A
FGNNC RTGUVC\KQPG WPKEC TGUC FCNNũCIGP\KC FK XKCIIKQ ȗ
EQUVKVWKVC FCN maTgine FK SWGUVũWNVKOC, QUUKC FCNNC FKHHG-
TGP\C VTC:
- NũimRQTVQ VQVale, CN PGVVQ FGNNũI8A, C ECTKEQ FGN XKCIIKC-
VQTG;
- KN cQUVQ effeVViXQ UQUVGPWVQ FCNNũCIGP\KC FK XKCIIKQ RGT
NG EGUUKQPK FK DGPK G NG RTGUVC\KQPK FK UGTXK\K FK CNVTK
UQIIGVVK RCUUKXK, PGNNC OKUWTC KP EWK VCNK QRGTC\KQPK UKC-
PQ GHHGVVWCVG C FKTGVVQ XCPVCIIKQ FGN XKCIIKCVQTG.
NGN ECUQ GUCOKPCVQ, NC CQTVG FK GKWUVK\KC JC RTGEKUCVQ
EJG KN OCTIKPG RWȠ GUUGTG FGVGTOKPCVQ UWNNC DCUG FK
WPC UVima  FGN  EQUVQ GHHGVVKXQ VQVCNG EJG NũCIGP\KC FK
XKCIIKQ FQXTȏ UQUVGPGTG, SWCNQTC UWUUKUVCPQ UKVWC\KQPK
EQOG NG UGIWGPVK:
- UG NũKORQTVQ FGNNũCEEQPVQ EQTTKURQPFG CN RTG\\Q VQVCNG
Q C WPC RCTVG UKIPKHKECVKXC FGN RTG\\Q FGN UGTXK\KQ VWTK-
UVKEQ  G,  CN  OQOGPVQ  FGN  XGTUCOGPVQ  FGNNũCEEQPVQ,
NũCIGP\KC FK XKCIIKQ PQP JC CPEQTC UQUVGPWVQ CNEWP EQ-
UVQ GHHGVVKXQ Q JC UQUVGPWVQ UQNQ WPC RCTVG NKOKVCVC FGN
EQUVQ VQVCNG KPFKXKFWCNG FGN UGTXK\KQ;
- UG KN EQUVQ GHHGVVKXQ KPFKXKFWCNG FGN XKCIIKQ, UQUVGPWVQ
FCNNũCIGP\KC FK XKCIIKQ, PQP ȗ FGVGTOKPCDKNG CN OQOGP-
VQ FGN RCICOGPVQ FGNNũCEEQPVQ.
AK HKPK FGNNC UVKOC, NũCIGP\KC FK XKCIIKQ FGXG RTGPFGTG
KP EQPUKFGTC\KQPG, UG FGN ECUQ, K EQUVK EJG GUUC JC IKȏ
GHHGVVKXCOGPVG  UQUVGPWVQ  CN  OQOGPVQ  FGNNũKPECUUQ
FGNNũCEEQPVQ. PGT ECNEQNCTG KN OCTIKPG RTGXGFKDKNG, FCN
RTG\\Q VQVCNG FGN XKCIIKQ UK FGFWEG KN cQUVQ effeVViXQ VQ-
Vale UVimaVQ. LC DCUG KORQPKDKNG FGNNũI8A FC RCICTG CN
OQOGPVQ FGNNũKPECUUQ FGNNũCEEQPVQ UK QVVKGPG RQK OQNVK-
RNKECPFQ NũKORQTVQ FGNNũCEEQPVQ RGT NC RGTEGPVWCNG EJG
KN OCTIKPG FK RTQHKVVQ RTGXGFKDKNG TCRRTGUGPVC TKURGVVQ
CN RTG\\Q VQVCNG FGN XKCIIKQ.
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FISCO

Riapertura per il contributo a fondo perduto nei
Comuni calamitati montani
Le istanze dovranno essere presentate entro 30 giorni dal riavvio della procedura
/ Pamela ALBERTI
Il Ddl. di conversione in legge del DL 104/2020 (c.d. DL
“Agosto”) ha previsto la riapertura delle istanze per ac-
cedere al contributo a fondo perduto ex art. 25 del DL
34/2020,  ma  limitatamente  ai  soggetti  nei  Comuni
montani colpiti da eventi calamitosi in stato di emer-
genza al 31 gennaio 2020. Sul testo il Governo ha posto
la questione di fiducia e il voto finale dovrebbe arriva-
re oggi alla Camera.
Il termine generale per presentazione della domanda
per il contributo a fondo perduto di cui all’art. 25 del DL
34/2020 ȗ scaduto lo scorso 13 agoUVo. Con riferimento
ai soggetti aventi sede nei Comuni colpiti da eventi ca-
lamitosi i cui stati di emergenza erano ancora in atto
al 31 gennaio 2020 (data di dichiarazione dello stato di
emergenza  da  COVID-19),  che  potevano  accedere
dell’agevolazione senza il requisito del calo del fattura-
to, sono emerse numerose problematiche legate all’in-
dividuazione di tali soggetti (si veda “Contributo a fon-
do perduto ad ampia portata” del 6 agosto).
Sul  punto,  la  circolare  dell’Agenzia  delle  Entrate  n.
22/2020, § 5.2 – ripresa dalle recenti risposte a inter-
pello n. 405 e 449 del 2020 – ha soltanto chiarito che,
fermo restando che “la lista individuata nelle istruzio-
ni dell’istanza, come del resto chiarito dall’inciso «indi-
cativa e non esaustiva» non rappresenta un elenco tas-
sativo dei  predetti  comuni”,  devono sussistere i  se-
guenti elemenVi (si vedano anche i documenti di ricer-
ca FNC-CNDCEC del 5 agosto 2020 e, ancorchȘ in riferi-
mento al credito locazioni, dell’8 ottobre 2020):
- il domicilio fiscale o la sede operativa nel territorio di
Comuni colpiti da un evento calamitoso;
- i menzionati stati di emergenza dovevano essere era-
no ancora in atto alla data di dichiarazione dello stato
di emergenza COVID-19 (al 31 gennaio 2020, delibera
del Consiglio dei Ministri 31 gennaio 2020);
- che tale domicilio fiscale o la sede operativa fiscale
fosse stabilito in tali luoghi, a far data dall’insorgenza
dell’originario calamitoso evento.
Tanto  premesso,  nell’ambito  dell’art.  60  del  DL
104/2020 convertito, il nuovo comma 7-sexies dispone
ora la TiapeTVWTa dei termini di presentazione delle do-
mande per il contributo a fondo perduto soltanto per
determinati soggetti colpiti da eventi calamitosi.
In particolare, si tratta dei soggetti che non hanno pre-
sentato domanda ai sensi dell’art. 25 comma 4 terzo
periodo del DL 34/2020 e che, a far data dall’insorgen-
za dell’evento calamitoso, hanno il domicilio fiscale o
la sede operativa nel territorio di comuni colpiti dai
predetti eventi i cui stati di emergenza erano ancora in
atto alla data di dichiarazione dello stato di emergen-

za da COVID-19 (vale a dire al 31 gennaio 2020), classifi-
cati VoValmenVe monVani.
Al fine di individuare tali Comuni montani, occorre fa-
re riferimento, secondo quanto espressamente previ-
sto dalla disposizione, all’elenco dei Comuni italiani
predisposto dall’ISTAT ovvero ricompresi nella circola-
re del Ministro delle Finanze 14 giugno 1993 n.  9;  in
ogni caso, deve trattarsi di Comuni non inseriti nella
liUVa indicativa dei Comuni colpiti da eventi calamito-
si di cui alle istruzioni per la compilazione dell’istanza
per il riconoscimento del contributo a fondo perduto
(pubblicate dall’Agenzia delle Entrate in data 30 giu-
gno 2020).
Tali soggetti potranno quindi presentare la domanda
per il contributo a fondo perduto entro 30 giorni dalla
data di TiaXXio della procedura telematica per la pre-
sentazione della stessa, riavvio che dovrà avvenire a
cura dell’Agenzia delle Entrate entro 15 giorni dalla da-
ta di entrata in vigore della legge di conversione del DL
104/2020.
Viene inoltre previsto un limite massimo di spesa pari
a 5 milioni di eWTo, con l’istituzione, per l’anno 2020, di
un apposito fondo presso il Ministero dell’Economia e
delle finanze.

Contributo per la ristorazione esteso al banqueting

Sempre in tema di contributi, si segnala che nel corso
della conversione del DL 104/2020 ȗ stato previsto un
ampliamento della platea dei beneficiari del contribu-
to per la filiera della TiUVoTa\ione di cui all’art. 58 del DL
104/2020.
Si tratta di un contributo, previsto per le imprese in at-
tività alla data di entrata in vigore del DL con codice
ATECO prevalente 56.10.11 (ristorazione con sommini-
strazione), 56.29.10 (mense) e 56.29.20 (catering conti-
nuativo su base contrattuale), per l’acquisto di pTodoVVi,
inclusi quelli vitivinicoli, di filiere agricole e alimenta-
ri, anche DOP e IGP, valorizzando la materia prima del
territorio. Tale contributo spetta a condizione che l’am-
montare del fatturato e dei corrispettivi medi dei mesi
da marzo a giugno 2020 sia inferiore ai 3/4 dell’am-
montare del fatturato e dei corrispettivi medi dei mesi
da marzo a giugno 2019.
Tale agevolazione viene ora estesa al codice ATECO
56.10.12 (attività di ristorazione connesse alle aziende
agricole), 56.21.00 (catering per eventi, banqWeVing) e,
limitatamente alle attività autorizzate alla sommini-
strazione di cibo, 55.10.00 (alberghi).
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CONTABILITÀ

Scritture contabili di sconto in fattura e cessione per
il superbonus da individuare
I principi contabili nazionali non disciplinano in modo specifico come trattare contabilmente
agevolazioni come la detrazione del 110%
/ Fabrizio BAVA e Alain DEVALLE
UPa deNNe ageXQNa\KQPK che UVa UWUcKVaPdQ KN OaggKQT
KPVeTeUUe KP SWeUVK OeUK ȗ KN c.d. UWReTbQPWU KPVTQdQVVQ
daN decTeVQ ŬRKNaPcKQŭ. SK VTaVVa deNNũKPcTeOePVQ aN 110%
deNNũaNKSWQVa dK deVTa\KQPe deNNe UReUe UQUVePWVe daN 1o
NWgNKQ 2020 aN 31 dKceObTe 2021 ReT URecKfKcK KPVeTXePVK
KP aObKVQ dK effKcKeP\a ePeTgeVKca, dK TKdW\KQPe deN TK-
UchKQ UKUOKcQ, dK KPUVaNNa\KQPe dK KORKaPVK fQVQXQNVaKcK,
PQPchȘ deNNe KPfTaUVTWVVWTe ReT Na TKcaTKca dK XeKcQNK
eNeVVTKcK PegNK edKfKcK.
I bePefKcKaTK dK VaNe ageXQNa\KQPe, che cQPUKUVe KP WPa
deVTa\KQPe KP cKPSWe aPPK daNNũKORQUVa RaTK aN 110% deN-
Ne UReUe UQUVePWVe, RQUUQPQ aPche oRVaTe, aNVeTPaVKXa-
OePVe, ReT WPa deNNe UegWePVK UQNW\KQPK:
- NQ UconVo in faVVWTa UWN cQTTKUReVVKXQ dQXWVQ aN fQTPK-
VQTe (fKPQ aNNũKPVeTQ cQTTKUReVVKXQ);
- Na ceUUione dK WP cTedKVQ dũKORQUVa RaTK aNNa deVTa\KQ-
Pe UReVVaPVe ad aNVTK UQggeVVK (eU. KUVKVWVK dK cTedKVQ).
IP caRQ aN fQTPKVQTe, KP caUQ dK cQPceUUKQPe deNNQ UcQP-
VQ KP faVVWTa,  UQTge WP cTedKVQ dũKORQUVa RaTK aNNũaO-
OQPVaTe deNNa deVTa\KQPe, WVKNK\\abKNe ReT WP SWKPVQ PeK
UWcceUUKXK cKPSWe eUeTcK\K. NeN caUQ dK QR\KQPe ReT NQ
UcQPVQ KP faVVWTa da RaTVe deN fQTPKVQTe ȗ OQNVQ RTQbabK-
Ne che, UQRTaVVWVVQ PeN caUQ dK RKccQNe e OedKe KORTeUe,
SWeUVũWNVKOQ XaNWVeTȏ Na RQUUKbKNKVȏ dK cedeTe KN cTediVo
dũimRoUVa a WP KUVKVWVQ dK cTedKVQ, aN fKPe dK QVVePeTe NK-
SWKdKVȏ KOOedKaVa. NaVWTaNOePVe, KP caUQ dK ceUUKQPe
dK WP cTedKVQ RaTK a 110, Na baPca TKcQPQUceTȏ WP KORQT-
VQ KPfeTKQTe, RaTK ad eUeORKQ a 100.
IN RTe\\Q dK acSWKUVQ deN cTedKVQ UaTȏ infeTioTe UKa ReT-
chȘ NũKUVKVWVQ dK cTedKVQ deXe QVVePeTe WP bePefKcKQ ecQ-
PQOKcQ daNNũacSWKUVQ, UKa ReTchȘ KN cTedKVQ ȗ WVKNK\\abK-
Ne UQNVaPVQ WP SWKPVQ aNNũaPPQ,  ReTVaPVQ deXe eUUeTe
UcQPVaVQ NũeffeVVQ fKPaP\KaTKQ.
I RTKPcKRK cQPVabKNK Pa\KQPaNK PQP dKUcKRNKPaPQ KP OQdQ
URecKfKcQ cQOe VTaVVaTe cQPVabKNOePVe ageXQNa\KQPK UK-
OKNK. DK UegWKVQ cK RTQRQPKaOQ dK KPdKXKdWaTe Ne TileXa-
\ioni conVabili che deTKXaPQ da VaNK QReTa\KQPK KP caRQ
aN fQTPKVQTe KP caUQ dK UcQPVQ KP faVVWTa e UWcceUUKXa
ceUUKQPe deN cTedKVQ.

IN fQTPKVQTe eOeVVeTȏ Na faVVWTa ReT KN UeTXK\KQ aN cNKePVe,
ad eUeORKQ RaTK a 100. Se acceVVa dK cQPcedeTe NQ UcQP-
VQ UWN cQTTKUReVVKXQ, ad eUeORKQ, RaTK aNNũ80%, KP cQPVa-
bKNKVȏ KN cTedKVQ XeTUQ KN cNKePVe UaTȏ chKWUQ KP aXeTe ReT
NũKORQTVQ deNNũ80%, OePVTe KN TeUKdWQ 20% UaTȏ chKWUQ aN
OQOePVQ deNNũKPcaUUQ. IP cQPVTQRaTVKVa KP daTe UK QTKgK-
Pa KN cTedKVQ dũKORQUVa.
TaNe cTedKVQ, ReTȠ, UaTȏ RaTK aN 110% deNNQ UcQPVQ cQP-
ceUUQ, ReTVaPVQ RaTK a 88 (80 RKȥ KN 10%). IN OaggKQTe cTe-
dKVQ dũKORQUVa TKUReVVQ aNNQ UcQPVQ cQPceUUQ QTKgKPeTȏ
WPa TileXa\ione in aXeTe PeNNa XQce ŬA5) ANVTK TKcaXK e
RTQXePVKŭ dK CQPVQ ecQPQOKcQ.

Costo di competenza dell’esercizio in cui avviene la
cessione del credito

SWcceUUKXaOePVe, Ue NũKUVKVWVQ dK cTedKVQ acceVVa dK ac-
SWKUVaTe KN cTedKVQ, KN fQTPKVQTe TKNeXeTȏ KP aXeTe Na chKW-
UWTa deN cTedKVQ dũKORQUVa e KP daTe ReT NũaOOQPVaTe
KPcaUUaVQ UK OQXKOePVeTȏ KN cQPVQ cQTTePVe baPcaTKQ,
OePVTe ReT Na RaTVe cQORNeOePVaTe UK dQXTȏ TKNeXaTe
WP QPeTe fKPaP\KaTKQ. CK UK RWȠ dQOaPdaTe Ue KN cQUVQ
che UK QTKgKPa da VaNe QReTa\KQPe UKa da cQTTeNaTe Q Oe-
PQ aNNũWVKNK\\Q KP cKPSWe aPPK deN cTedKVQ. A PQUVTQ RaTe-
Te, KN cQUVQ ȗ dK cQOReVeP\a deNNũeUeTci\io KP cWK aXXKe-
Pe Na ceUUione del cTediVo aNNũKUVKVWVQ dK cTedKVQ, RTQRTKQ
ReTchȘ KN OKPQT KPcaUUQ QVVePWVQ deTKXa RTKPcKRaNOeP-
Ve daNNũWVKNK\\abKNKVȏ deN cTedKVQ KP cKPSWe eUeTcK\K.
NeN caUQ KP cWK, KPXece, KN fQTPKVQTe PQP QRVaUUe ReT Na
ceUUKQPe deN cTedKVQ, KP Uede dK chKWUWTa UK dQXTȏ XaNW-
VaTe Ue RWȠ TKVePeTe dK TKWUcKTe aVVTaXeTUQ Na comRenUa-
\ione a WVKNK\\aTe NũKPVeTQ SWKPVQ UReVVaPVe ReT VWVVK e
cKPSWe K UWcceUUKXK eUeTcK\K.
NeK caUK KP cWK cKȠ fQUUe a TKUchKQ, RQVTebbe eUUeTe Pe-
ceUUaTKQ effeVVWaTe WPa UXalWVa\ione RaT\iale deN cTe-
dKVQ.  IP  caUQ  cQPVTaTKQ,  UKVWa\KQPe  RTQbabKNe  UVaPVe
NũaORKa RQUUKbKNKVȏ dK WVKNK\\Q KP cQORePUa\KQPe, UaTȏ
UWffKcKePVe KPdKcaTe a bKNaPcKQ, PeK dKXeTUK eUeTcK\K, Ne
SWQVe eUKgKbKNK QNVTe dQdKcK OeUK.
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FISCO

Credito d’imposta da trasformazione delle DTA
utilizzabile dal 2020
Lo chiarisce il Ddl. di conversione del DL Agosto su cui è atteso per oggi il voto finale della Camera
/ Luisa CORSO
IN  DFN.  FK  EQPXGTUKQPG  FGN  DL  104/2020  (E.F.  FGETGVQ
ŬAIQUVQŭ), UWN SWCNG QIIK, FQRQ KN XQVQ FK HKFWEKC, FQXTGD-
DG CTTKXCTG KN XKC NKDGTC FGNNC CCOGTC, KPVTQFWEG CNEWPG
OQFKHKEJG CNNũCTV. 44-DKU FGN DL 34/2019, IKȏ UQUVKVWKVQ
FCNNũCTV. 55 FGN DL 18/2020 (E.F. FGETGVQ ŬCWTC IVCNKC), KN
SWCNG RTGXGFG NC RQUUKDKNKVȏ FK VTaUfQTmaTe in cTediVQ
dũimRQUVa,  WVKNK\\CDKNG KP EQORGPUC\KQPG,  NG CVVKXKVȏ
RGT KORQUVG CPVKEKRCVG TKHGTKDKNK CNNG RGTFKVG HKUECNK G CN-
NG GEEGFGP\G ACE CPEQTC FKURQPKDKNK. TTC NG PQXKVȏ, UK
UGIPCNCPQ HKP FC UWDKVQ K EJKCTKOGPVK TGNCVKXK CN OQ-
OGPVQ FK WVKNK\\Q FGN ETGFKVQ,  PQPEJȘ NũCORNKCOGPVQ
FGK UQIIGVVK DGPGHKEKCTK FGNNũCIGXQNC\KQPG OGFKCPVG KP-
ENWUKQPG FGNNG UQEKGVȏ FK RGTUQPG.
SK TKEQTFC EJG KN RTGUWRRQUVQ RGT CEEGFGTG CN DGPGHKEKQ
ȗ TCRRTGUGPVCVQ FCNNC EGUUKQPG C VKVQNQ QPGTQUQ, GPVTQ KN
31 dicembTe 2020, FK ETGFKVK RGEWPKCTK XCPVCVK XGTUQ FG-
DKVQTK KPCFGORKGPVK.
LG RGTFKVG G NG GEEGFGP\G ACE UQPQ EQORWVCVG, CK HKPK
FGNNC VTCUHQTOC\KQPG, KP OKUWTC PQP UWRGTKQTG CN 20%
FGN XCNQTG PQOKPCNG FGK ETGFKVK EGFWVK; K ETGFKVK KP SWG-
UVKQPG RQUUQPQ GUUGTG EQPUKFGTCVK RGT WP XCNQTG PQOK-
PCNG  OCUUKOQ  FK  2  OKNKCTFK  FK  GWTQ  (NKOKVG  EJG  PGK
ITWRRK UQEKGVCTK XC ECNEQNCVQ C NKXGNNQ CIITGICVQ, G PQP
RGT UKPIQNC UQEKGVȏ). AN TKIWCTFQ, KN DFN. QTC RTGEKUC EJG,
KP ECUQ FK ETGFKVK CESWKUVCVK FC UQIIGVVK VGT\K RGT XCNQTG
PQOKPCNG UK KPVGPFG KN XCNQTG FK CESWKUVQ FGN ETGFKVQ.
A PQTOC FGNNũCTV. 44-DKU EQOOC 1 FGN DL 34/2019 KN ETG-
FKVQ FũKORQUVC UK IGPGTC CNNC FCVC FK GHHKECEKC FGNNC EGU-
UKQPG FGK ETGFKVK FGVGTKQTCVK. AN TKIWCTFQ, KN DFN. RTGEKUC
EJG RGT FCVC FK GHHKECEKC UK KPVGPFG NC ŬdaVa di efficacia
giWTidicaŭ, EQPHGTOCPFQ SWKPFK NũCOOKUUKDKNKVȏ FGN DG-
PGHKEKQ CPEJG RGT K ECUK FK EGUUKQPG RTQ-UQNXGPFQ KP EWK
KN ETGFKVQ PQP ȗ ECPEGNNCVQ FCN DKNCPEKQ. CQP WPũWNVGTKQ-
TG RTGEKUC\KQPG XKGPG RQK GURTGUUCOGPVG EJKCTKVQ EJG K
ETGFKVK FK KORQUVC FGTKXCPVK FCNNC VTCUHQTOC\KQPG RQU-
UQPQ GUUGTG WVKNK\\CVK FCNNC FCVC FK GHHKECEKC IKWTKFKEC
FGNNC EGUUKQPG, G SWKPFK FCN RGTKQFQ FK KORQUVC 2020;
UQPQ SWKPFK UWRGTCVK K FWDDK UQNNGXCVK C EQOOGPVQ FGN-
NC HQTOWNC\KQPG PQTOCVKXC KORKGICVC FCNNũCTV. 55 KP DC-
UG CK SWCNK KN OQOGPVQ FK WVKNK\\Q FGN ETGFKVQ RQVGUUG,
KPXGEG,  GUUGTG  EQNNGICVQ  CNNũGHHKECEKC  FGNNũQR\KQPG  G
SWKPFK FKHHGTKVQ CN RGTKQFQ FK KORQUVC 2021.
A FGEQTTGTG FCNNC FCVC FK GHHKECEKC, RGT KN EGFGPVG:
- PQP UQPQ EQORWVCDKNK KP FKOKPW\KQPG FGK TGFFKVK KO-
RQPKDKNK NG RGTFKVG FK EWK CNNũCTV. 84 FGN T7IR TGNCVKXG CNNG
CVVKXKVȏ RGT KORQUVG CPVKEKRCVG EQORNGUUKXCOGPVG ŬVTa-
UfQTmaVeŭ KP ETGFKVQ FũKORQUVC;

- PQP UQPQ FGFWEKDKNK, PȘ HTWKDKNK EQOG ETGFKVQ IRAP, NG
GEEGFGP\G ACE TGNCVKXG CNNG CVVKXKVȏ RGT KORQUVG CPVKEK-
RCVG EQORNGUUKXCOGPVG ŬVTaUfQTmaVeŭ KP ETGFKVQ FũKO-
RQUVC.
ONVTG C URGEKHKECTG NG OQFCNKVȏ FK HTWK\KQPG FGNNũCIGXQ-
NC\KQPG FC RCTVG FGK UQIIGVVK EJG CDDKCPQ QRVCVQ RGT NC
VCUUC\KQPG FK ITWRRQ Q RGT KN TGIKOG FK VTCURCTGP\C HK-
UECNG, KN FKUGIPQ FK NGIIGǭ CPCNK\\C RQK KN ECUQ FGNNG EGU-
UKQPK FK ETGFKVK GHHGVVWCVG FC UQcieVȏ di ReTUQne, EQP EKȠ
COOGVVGPFQ KORNKEKVCOGPVG NũCEEGUUQ CNNũCIGXQNC\KQ-
PG CPEJG RGT VCNK UQIIGVVK.

Ammesse al beneficio le società di persone

IP RCTVKEQNCTG, KP VCNG KRQVGUK, UVCPFQ CN PWQXQ VGUVQ FGN
DFN., TKNGXCPQ NG RGTFKVG HKUECNK G NG GEEGFGP\G ACEǭaV-
VTibWiVe ai UQci G PQP CPEQTC EQORWVCVG KP FKOKPW\KQ-
PG FGK NQTQ TGFFKVK, CXGPFQ TKIWCTFQ CN XCNQTG FGK ETGFK-
VK EGFWVK FCNNC UQEKGVȏ PGNNC OGFGUKOC RTQRQT\KQPG FK
CVVTKDW\KQPG FK EWK CNNũCTV. 5 FGN T7IR. PGTVCPVQ, CNNC FC-
VC FK GHHKECEKC IKWTKFKEC FGNNC EGUUKQPG FGK ETGFKVK, RGT K
UQEK RCTVGEKRCPVK:
- PQP UQPQ EQORWVCDKNK KP FKOKPW\KQPG FGK TGFFKVK KO-
RQPKDKNK NG RGTFKVG FK EWK CNNũCTV. 8 FGN T7IR, TGNCVKXG CNNG
CVVKXKVȏ RGT KORQUVG CPVKEKRCVG EQORNGUUKXCOGPVG VTC-
UHQTOCVG KP ETGFKVQ FũKORQUVC;
- PQP UQPQ FGFWEKDKNK PȘ HTWKDKNK VTCOKVG ETGFKVQ FũKORQ-
UVC NG GEEGFGP\G ACE TKURGVVQ CN TGFFKVQ EQORNGUUKXQ,
TGNCVKXG CNNG CVVKXKVȏ RGT KORQUVG CPVKEKRCVG EQORNGUUK-
XCOGPVG VTCUHQTOCVG KP ETGFKVQ FK KORQUVC.
IP VCN ECUQ, NũQR\KQPG ȗ eUeTciVaVa dai UQci EJG CDDKCPQ
VTCUHQTOCVQ CVVKXKVȏ RGT KORQUVG CPVKEKRCVG KP ETGFKVK
FũKORQUVC.
NQP TKUWNVC, VWVVCXKC, EJKCTQ SWCNK UKCPQ NG OQFCNKVȏ FK
EQORWVQ FGNNG KORQUVG CPVKEKRCVG FC VTCUHQTOCTG; KP
RCTVKEQNCTG, RGT EKȠ EJG EQPEGTPG NũCNKSWQVC FC WVKNK\\C-
TG,  WPC  RQUUKDKNG  UQNW\KQPG  RQVTGDDG  UQUVCP\KCTUK
PGNNũCFQ\KQPG FK WPũIRPEF ŬVGQTKECŭ UWINK KORQTVK CVVTK-
DWKVK RGT VTCURCTGP\C FCNNG UQEKGVȏ FK RGTUQPG, OC NC
SWGUVKQPG FQXTȏ GUUGTG QIIGVVQ FK CRRQUKVK EJKCTKOGPVK.
IP VGTOKPK IGPGTCNK, NũQR\KQPG, UG PQP IKȏ GUGTEKVCVC, FG-
XG GUUGTG GUGTEKVCVC, RTGEKUC KN DFN., VTCOKVG NC EQOWPK-
EC\KQPG FK EWK CN RWPVQ 1 FGN RTQXX. 22 NWINKQ 2016.ǭ
DC WNVKOQ, UK RTGEKUC EJG KN  DGPGHKEKQ QRGTC WPC UQNC
XQNVC EQP TKHGTKOGPVQ CNNC ceUUiQne FGK OGFGUKOK ETG-
FKVK.
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FISCO

L’omessa dichiarazione non compromette la
detrazione IVA
La Cassazione ha ritenuto superato il diverso orientamento in ragione dei principi comunitari
/ Giorgio INFRANCA e Pietro SEMERARO
APEJG PGNNũKRQVGUK FK FKUEQPQUEKOGPVQ FGN TGIKOG HK-
UECNG RTGXKUVQ RGT NG aUUocia\ioni URoTViXe dileVVanVi-
UViche, FK EWK CNNC L. 398/1991, ȗ HCVVQ UCNXQ KN FKTKVVQ CNNC
FGVTC\KQPG FGNNũI8A UWINK CESWKUVK, SWCNQTC UKCPQ UQFFK-
UHCVVK K TGSWKUKVK UQUVCP\KCNK.
IN RTKPEKRKQ FGNNC PGWVTCNKVȏ FGNNũI8A EQOG KPVGTRTGVCVQ
FCNNC IKWTKURTWFGP\C FGNNC CQTVG FK GKWUVK\KC, KP RCTVK-
EQNCTG FCNNC UGPVGP\C 7 OCT\Q 2018, ECWUC C-159/17, DQ-
DTG GUKIG KPHCVVK  EJG NC FGVTC\KQPG FGNNũI8A RCICVC C
OQPVG XGPIC TKEQPQUEKWVC UG UQPQ UQFFKUHCVVK K TGSWKUK-
VK UQUVCP\KCNK, SWCPFũCPEJG VCNWPK TGSWKUKVK HQTOCNK UKC-
PQ UVCVK FKUCVVGUK FCN UQIIGVVQ RCUUKXQ; WPC FKXGTUC UQ-
NW\KQPG RWȠ KORQTUK, VWVVCXKC, SWCNQTC NũKPQUUGTXCP\C FK
VCNK TGSWKUKVK HQTOCNK CDDKC NũGHHGVVQ FK KORGFKTG EJG UKC
HQTPKVC NC RToXa ceTVa FGN TKURGVVQ FK SWGNNK UQUVCP\KCNK.
QWGUVQ ȗ KN RTKPEKRKQ FK FKTKVVQ RTQPWPEKCVQ FCNNC CCUUC-
\KQPG EQP NC UGPVGP\C P. 16910 FGNNũ11 CIQUVQ 2020.
IN ECUQ QIIGVVQ FGNNC FGEKUKQPG UQVVQRQUVC CNNC SWRTG-
OC CQTVG TKIWCTFCXC, RGT NũCRRWPVQ, WPC EQPVGUVC\KQPG
EQP EWK NũAIGP\KC FGNNG EPVTCVG CXGXC TKSWCNKHKECVQ KP
UocieVȏ di faVVo WPũCUUQEKC\KQPG URQTVKXC FKNGVVCPVKUVK-
EC, FKUEQPQUEGPFQ KN TGIKOG HKUECNG FK HCXQTG FK EWK CNNC
L. 398/1991, TGIKOG EJG RTGXGFG CPEJG NũGUQPGTQ FCNNC
VGPWVC FGK TGIKUVTK I8A.
PTQRTKQ KP XKTVȥ FGNNC OCPECVC VGPWVC FGN TGIKUVTQ I8A,
NũAIGP\KC FGNNG EPVTCVG, WPKVCOGPVG CF CNVTK TKNGXK, CXG-
XC PGICVQ CNNC EQPVTKDWGPVG ŬRQUV TKSWCNKHKEC\KQPGŭ CP-
EJG KN FKTKVVQ CNNC FGVTC\KQPG FGNNũI8A UWINK CESWKUVK GH-
HGVVWCVK.
SKC NC C.T. PTQX., UKC NC C.T. RGI., CEEQINKGPFQ NC VGUK GTC-
TKCNG, CXGXCPQ TKVGPWVQ non UReVVanVe KN FKTKVVQ CNNC FG-
VTC\KQPG FGNNũI8A OC NũCFKVC SWRTGOC CQTVG, EQP NC UGP-
VGP\C KP EQOOGPVQ, UK ȗ KPXGEG RTQPWPEKCVC C HCXQTG
FGNNC EQPVTKDWGPVG, TKVGPGPFQ RGTCNVTQ GURTGUUCOGPVG
UWReTaVo  WP  RTGEGFGPVG  QTKGPVCOGPVQ  FGNNC  UVGUUC
CCUUC\KQPG KP TGNC\KQPG C WP ECUQ RGTHGVVCOGPVG KFGP-
VKEQ. IP RCTVKEQNCTG, NC CQTVG, EQP NC UGPVGP\C P. 25694
FGN 14 FKEGODTG 2016, CXGXC PGICVQ KN FKTKVVQ CNNC FGVTC-
\KQPG, TKNGXCPFQ EJG NũKORQUUKDKNKVȏ RGT NC EQPVTKDWGPVG
FK RTQXCTG EQP OG\\K QTFKPCTK NũCUUQNXKOGPVQ FGNNũI8A
GTC UVCVC FGVGTOKPCVC FC WP UWQ EQORQTVCOGPVQ EQN-
RGXQNG, QXXGTQ CXGT GUGTEKVCVQ CVVKXKVȏ KORTGPFKVQTKCNG
UQVVQ NC XGUVG CRRCTGPVG FGNNũCUUQEKC\KQPG PQP TKEQPQ-
UEKWVC,  GUUGPFQUK  RGTVCPVQ  XQNQPVCTKCOGPVG  RQUVC
PGNNũKPXQECVC UKVWC\KQPG FK KORQUUKDKNKVȏ.
SGEQPFQ NC UGPVGP\C P. 16910/2020, NũCRRTQEEKQ EQPVG-
PWVQ PGNNC UGPVGP\C FGN 2016 OGTKVC FK GUUGTG TKOGFKVC-
VQ CNNC NWEG FGN UQRTCXXGPWVQ KPUGIPCOGPVQ FGNNC IKW-

TKURTWFGP\C FGNNC CoTVe di GiWUVi\ia, KP RCTVKEQNCTG FGN-
NC UGPVGP\C 7 OCT\Q 2018, ECWUC C-159/17 (RWPVK 31, 34 G
35).
IPHCVVK, RGT IKWTKURTWFGP\C EQUVCPVG FGNNC CQTVG FGN LWU-
UGODWTIQ, KN RTKPEKRKQ HQPFCOGPVCNG FGNNC PGWVTCNKVȏ
FGNNũI8A GUKIG EJG NC FGVTC\KQPG FGNNũKORQUVC RCICVC C
OQPVG XGPIC TKEQPQUEKWVC UG UQPQ UQFFKUHCVVK K TeSWiUi-
Vi UoUVan\iali, SWCPFũCPEJG VCNWPK TGSWKUKVK HQTOCNK UKC-
PQ UVCVK FKUCVVGUK FCN UQIIGVVQ RCUUKXQ (UGPVGP\C FGN 28
NWINKQ  2016,  ECWUC  C-332/15,  AUVQPG,  E7:C1-2016/614,
RWPVQ 45). IN HCVVQ FK UCP\KQPCTG NũKPQUUGTXCP\C, FC RCT-
VG FGN UQIIGVVQ RCUUKXQ, FGINK QDDNKIJK EQPVCDKNK G FK FK-
EJKCTC\KQPG EQP WP FKPKGIQ FGN FKTKVVQ CNNC FGVTC\KQPG
GEEGFG EJKCTCOGPVG SWCPVQ PGEGUUCTKQ RGT EQPUGIWK-
TG NũQDKGVVKXQ FK ICTCPVKTG KN EQTTGVVQ CFGORKOGPVQ FK
VCNK QDDNKIJK, RQUVQ EJG KN FKTKVVQ FGNNũ7PKQPG PQP XKGVC
CINK SVCVK OGODTK FK KTTQICTG, UG FGN ECUQ, WPũCOOGPFC
Q WPC UCP\KQPG RGEWPKCTKC RTQRQT\KQPCVC CNNC ITCXKVȏ
FGNNũKPHTC\KQPG (UGPVGP\C FGN  9  NWINKQ 2015,  ECWUC C-
183/14, SCNQOKG G ONVGCP, E7:C:2015:454, RWPVQ 63).
LC FGEKUKQPG SWK KP EQOOGPVQ CRRCTG RGTCNVTQ CPEJG
in linea EQP WPC TKURQUVC C SWGUKVK HQTPKVC CDDCUVCP\C
TGEGPVGOGPVG FCNNC UVGUUC AIGP\KC FGNNG EPVTCVG G EQP-
VGPWVC PGNNC EKTEQNCTG P. 18/2018 (UK XGFC ŬDGVTC\KQPG
I8A CPEJG UG NũCUUQEKC\KQPG URQTVKXC FGECFG FCN TGIK-
OG CIGXQNCVQŭ FGN 7 CIQUVQ 2018).

Risposta in linea con la prassi ufficiale

SGEQPFQ NũAIGP\KC FGNNG EPVTCVG PGN ECUQ KP EWK, KP UG-
FG FK EQPVTQNNQ HKUECNG, XGPIC TKUEQPVTCVC NC FGECFGP\C
FGN  TGIKOG  CIGXQNCVKXQ,  KN  FKTKVVQ  CNNC  FGVTC\KQPG
FGNNũI8A FC RCTVG FGNNũGPVG URQTVKXQ FQXTGDDG, KP VGQTKC,
GUUGTG PGICVQ KP TCIKQPG RTQRTKQ FGNNC mancaVa Tegi-
UVTa\ione delle faVVWTe UWN TGIKUVTQ FGINK CESWKUVK.
TWVVCXKC, RTQRTKQ KP XKTVȥ FGINK UVGUUK (UQRTC TKEJKCOCVK)
QTKGPVCOGPVK FGNNC CQTVG FK GKWUVK\KC, NũAOOKPKUVTC\KQ-
PG HKPCP\KCTKC TKVKGPG EJG CPEJG KP ECUQ FK FGECFGP\C
FCN TGIKOG FK EWK CNNC L. 398/1991, EQPVGUVCVC KP UGFG FK
EQPVTQNNQ HKUECNG, UK RQUUC EQOWPSWG TKEQPQUEGTG KN FK-
TKVVQ CNNC FGVTC\KQPG FGNNũI8A RCICVC UWINK CESWKUVK PQ-
PQUVCPVG NC OCPECVC TGIKUVTC\KQPG FGNNC TGNCVKXC HCVVW-
TC FũCESWKUVQ; EKȠ QXXKCOGPVG UGORTG EJG NũCUUQEKC\KQ-
PG Q NC UQEKGVȏ URQTVKXC FKNGVVCPVKUVKEC UGP\C UEQRQ FK
NWETQ UKC EQOWPSWG KP ITCFQ FK dimoUVTaTe NC RTGUGP-
\C FGK TeSWiUiVi UoUVan\iali (UQIIGVVQ RCUUKXQ I8A, GHHGV-
VKXC XGPFKVC FK WP DGPG Q RTGUVC\KQPG FK WP UGTXK\KQ,
HCVVWTC TGIQNCTG, GEE.).
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IMPRESA

Informativa pre-consiliare con ruolo centrale per
l’attività deliberativa del CdA
Spetta al presidente il potere-dovere di convocare l’organo, fissarne l’odg e curare la circolazione di
adeguate informazioni sulle materie iscritte
/ Giovanni BARBARA e Manuela PERUGINI
Nella gQXeTnance UQcieVaTia lũadegWaVa ciTcQla\iQne di
infQTma\iQni VTa QTgani di amminiUVTa\iQne e cQnVTQl-
lQ cQUViVWiUce WnQ UVTWmenVQ imRTeUcindibile ReT lũaU-
UWn\iQne di deciUiQni imRTendiVQTiali cQeTenVi cQn il
RTinciRiQ di cQTTeVVa amminiUVTa\iQne.
In Vale ambiVQ, Wna fWn\iQne cenVTale ȗ UXQlVa dallũin-
formaViXa pre-conUiliare, che TaRRTeUenVa il mQmenVQ
di imRWlUQ, delimiVa\iQne e iUVTW\iQne dellũaVViXiVȏ deli-
beTaViXa del cQnUigliQ di amminiUVTa\iQne.
Nel mQdellQ di ŬamminiUVTa\iQne infQTmaVaŭ delineaVQ
dal legiUlaVQTe, ai UenUi del RTimQ cQmma dellũaTV. 2381
c.c. UReVVa al RTeUidenVe del cQnUigliQ di amminiUVTa-
\iQne il c.d. doXere di inVera\ione informaViXa, QUUia il
dQXeTe di cQQTdinamenVQ dei flWUUi infQTmaViXi facenVi
caRQ al cQnUigliQ che Ui eUVTinUeca nel RQVeTe-dQXeTe di
cQnXQcaTe lũQTganQ amminiUVTaViXQ (e, SWindi, di inne-
UcaTe la UcinVilla cineVica che UcWQVe dalla SWieUcen\a
il RlenWm), di fiUUaTne lũQTdine del giQTnQ e di cWTaTe la
ciTcQla\iQne di adegWaVe infQTma\iQni UWlle maVeTie
iUcTiVVe.
Il RTimQ elemenVQ in cWi Ui Teali\\a lũinfQTmaViXa RTe-
cQnUiliaTe ȗ dWnSWe SWellQ della fiUUa\iQne dellũordine
del giorno che Tende edQVVi gli amminiUVTaVQTi ciTca le
maVeTie UW cWi il cQnUigliQ ȗ chiamaVQ a diUcWVeTe e de-
libeTaTe. La fiUUa\iQne dellũQTdine del giQTnQ cQnUenVe,
inQlVTe, di delimiVaTe la RQVen\ialiVȏ delibeTaViXa dellũQT-
ganQ UVeUUQ che, ai UenUi e ReT gli effeVVi dellũaTV. 2388
c.c.,  nQn RWȠ XalidamenVe delibeTaTe UW maVeTie che
nQn Xi TiUWlVinQ iUcTiVVe.
Il UecQndQ elemenVQ ȗ SWellQ della ciTcQla\iQne di in-
forma\ioni adegWaVe TiUReVVQ allQ UcQRQ di Teali\\aTe in
caRQ a VWVVi i cQnUiglieTi Wna UWfficienVe cQnQUcen\a
ReT lũaUUWn\iQne di deciUiQni RQndeTaVe.
Tale adegWaVe\\a deXe Teali\\aTUi Uia UQVVQ il RTQfilQ
qWanViVaViXo e qWaliVaViXo, TelaViXQ ciQȗ alla cQmRTenUi-
biliVȏ, ReTVinen\a e UinVeViciVȏ dei daVi VTaUfeTiVi, Uia UQV-

VQ SWellQ Vemporale, nel UenUQ che, in VeTmini geneTali
e faVVe UalXe URecifiche TagiQni di WTgen\a da XalWVaTUi
caUQ ReT caUQ, lũinfQTmaViXa dQXTebbe eUUeTe anViciRa-
Va TiUReVVQ alla daVa della TiWniQne cQnUiliaTe ReT ReT-
meVVeTe agli amminiUVTaVQTi di inVeTXeniTe eUUendQ giȏ
in RQUUeUUQ di VWVVi gli elemenVi WVili ReT delibeTaTe.
Il UeUVQ cQmma dellũaTV. 2381 c.c. TicQnQUce cQmWnSWe
ai UingQli amminiUVTaVQTi Wn poVere-doXere indiXidWa-
le di infQTma\iQne RTe-cQnUiliaTe.

Potere-dovere individuale anche per i singoli
amministratori

CiȠ Uignifica che eUUi, RWT eUUendQ RTiXi di RQVeTi di in-
fQTma\iQne eZVTa-cQnUiliaTe e della facQlVȏ di acSWiUi-
Te infQTma\iQni diTeVVamenVe dalle UVTWVVWTe a\iendali,
RQUUQnQ (e deXQnQ in RTeUen\a di elemenVi di allaTme)
TiXQlgeTUi al RTeUidenVe e agli QTgani delegaVi al fine di
QVVeneTe Wna maggiore informaViXa, che dQXTȏ UemRTe
eUUeTe TeUa in faXQTe di VWVVQ il cQnUigliQ e nQn indiXi-
dWalmenVe al UingQlQ cQnUiglieTe TichiedenVe.
LũadegWaVa ciTcQla\iQne delle infQTma\iQni, SWale mQ-
menVQ RTQdTQmicQ del dibaVViVQ e della cQndiXiUiQne
cQnUiliaTe e RTeUWRRQUVQ imRTeUcindibile di Wn cQTTeV-
VQ ed efficienVe UiUVema di cQTRQTaVe gQXeTnance, ha
Wna RaTVicQlaTe TileXan\a nelle TealVȏ cQTRQTaViXe piȥ
compleUUe cQme UQcieVȏ SWQVaVe, banche e aUUicWTa-
\iQni, che UQnQ chiamaVe ad adQVVaTe URecifici TegQla-
menVi aXenVi a QggeVVQ,  inVeT alia,  la diUciRlina della
VemRiUVica, della fQTma e del cQnVenWVQ dellũinfQTmaVi-
Xa RTe-cQnUiliaTe.
PeT Wna diUamina cQmRleVa della diUciRlina in QggeVVQ
Ui TinXia allũaTVicQlQ ŬLũinfQTmaViXa RTe-cQnUiliaTeŭ, nel
n. 9 della TiXiUVa ŬSQcieVȏ e CQnVTaVVi, BilanciQ e ReXi-
UiQneŭ.
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IMPRESA

Solo la consegna delle certificazioni rileva nel reato
di omesse ritenute
Secondo la Cassazione, il “rilascio” non può intendersi come mera “formazione”
/ Maurizio MEOLI
IN ŬTKNaUEKQŭ FGNNG EGTVKHKEa\KQPK RTGXKUVQ FaNNa HaVVKURG-
EKG FK QOGUUQ XGTUaOGPVQ FK TKVGPWVG (aTV. 10-DKU FGN
DLIU. 74/2000) FGXG NGIIGTUK EQOG OaVGTKaNG ŬconUe-
gnaŭ aK TKURGVVKXK FGUVKPaVaTK.
A  RTGEKUaTNQ  ȗ  Na  CaUUa\KQPG,  PGNNa  UGPVGP\a  P.
25987/2020, KP TGNa\KQPG a WPa EQPFQVVa EJG EQPPQVa Na
HaVVKURGEKG RGPaNG VTKDWVaTKa KP SWGUVKQPG HKP FaNNa UWa
KPVTQFW\KQPG.
AK UGPUK FGN XKIGPVG aTV. 10-DKU FGN DLIU. 74/2000, ȗ RW-
PKVQ EQP Na TGENWUKQPG Fa UGK OGUK a FWG aPPK EJKWPSWG
PQP XGTUK GPVTQ KN VGTOKPG RTGXKUVQ RGT Na RTGUGPVa\KQ-
PG FGNNa FKEJKaTa\KQPG aPPWaNG FK UQUVKVWVQ FK KORQUVa
(modello 770) TKVGPWVG ŬFQXWVG UWNNa DaUG FGNNa UVGUUa
FKEJKaTa\KQPG Qŭ (XKTIQNGVVaVQ KPUGTKVQ FaNNũaTV. 7 EQO-
Oa 1 NGVV. F) FGN DLIU. 158/2015) TKUWNVaPVK FaNNa EGTVKHK-
Ea\KQPG TKNaUEKaVa aK UQUVKVWKVK, RGT WP aOOQPVaTG UW-
RGTKQTG a ŬEGPVQEKPSWaPVaOKNaŭ GWTQ RGT EKaUEWP RGTKQ-
FQ FũKORQUVa (KORQTVQ aWOGPVaVQ FaINK QTKIKPaTK EKP-
SWaPVaOKNa GWTQ FaNNũaTV. 7 EQOOa 1 NGVV. D) FGN DLIU.
158/2015).
IN VGUVQ aVVWaNOGPVG XKIGPVG Ja, FWPSWG, aORNKaVQ NũaO-
DKVQ FGNNa TKNGXaP\a RGPaNG, GUVGPFGPFQNa aPEJG aN Ea-
UQ KP EWK XK UKa UVaVa UQNaOGPVG Na FKEJKaTa\KQPG FGN UQ-
UVKVWVQ FK KORQUVa G PQP aPEJG KN TKNaUEKQ FGNNG EGTVKHK-
Ea\KQPK aK UQUVKVWKVK.
EUUa, RGTVaPVQ, UK RQPG SWaNG PQTOa EJG, aXGPFQ GUVG-
UQ Na TKNGXaP\a RGPaNG FK WPa EQPFQVVa EJG, aPVGTKQT-
OGPVG, UK RTGUGPVaXa PQP UKIPKHKEaVKXa, Ja KPVTQFQVVQ
WP VTaVVaOGPVQ RGPaNG deVeTioTe FK WP EGTVQ EQORQTVa-
OGPVQ, SWaNKHKEaPFQNQ EQOG KPVGITaPVG WP TGaVQ; KN TGa-
VQ ȗ, SWKPFK, EQOOGUUQ KP RTGUGP\a FK VaNK EQPFQVVG Oa
UQNQ UG TGaNK\\aVGUK FQRQ NũGPVTaVa KP XKIQTG FGNNa TGNaVK-
Xa RTGXKUKQPG.
IP VaN UGPUQ UK ȗ GURTGUUa Na RTGXaNGPVG IKWTKURTWFGP\a
FK NGIKVVKOKVȏ (EHT.,  VTa NG aNVTG, CaUU. PP. 10475/2015 G
40526/2014). La RTQPWPEKa P. 10509/2017, KP RaTVKEQNaTG,
Ja QUUGTXaVQ EQOG NũeUVenUione del TeaVo, QRGTaVa FaNNa
TKEQTFaVa  OQFKHKEa  PQTOaVKXa,  aPEJG aNNG  KRQVGUK  FK
QOGUUQ XGTUaOGPVQ FK TKVGPWVG FQXWVG UWNNa DaUG FGN
UQNQ OQFGNNQ 770, XaFa KPVGTRTGVaVa, a EQPVTaTKQ, EQOG
FKOQUVTa\KQPG EJG Na RTGEGFGPVG HQTOWNa\KQPG FGN EK-
VaVQ aTV. 10-DKU FGN DLIU. 74/2000 PQP UQNVaPVQ TaEEJKW-
FGUUG PGN RTQRTKQ RaTaOGVTQ FK VKRKEKVȏ UQNQ NũQOGUUQ
XGTUaOGPVQ FK TKVGPWVG TKUWNVaPVK FaNNG EGTVKHKEa\KQPK,
Oa TKEJKGFGUUG aPEJG, UQVVQ KN RTQHKNQ RTQDaVQTKQ, Na PG-
EGUUKVȏ FK WPa pToXa del loTo ŬTilaUcioŭ aK UQUVKVWKVK.
TaNG TKNaUEKQ, UQVVQNKPGa QTa Na FGEKUKQPG KP EQOOGPVQ,
PQP FGXG KPVGPFGTUK GUENWUKXaOGPVG EQOG ŬHQTOa\KQ-
PGŭ FGNNG EGTVKHKEa\KQPK, aPEQTEJȘ RGTHG\KQPaVa aVVTa-
XGTUQ Na UQVVQUETK\KQPG, Oa EQOG NQTQ aXXGPWVa ŬeUVeT-

na\ioneŭ, TKURGVVQ aNNa UVTGVVa UHGTa FK KPHNWGP\a FGN TG-
NaVKXQ TGFaVVQTG, G OaVGTKaNG ŬEQPUGIPaŭ aK TKURGVVKXK FG-
UVKPaVaTK Q, SWaPVQ OGPQ, a VaNWPQ FK GUUK.
SK  TKEQTFa,  SWKPFK,  EQOa  IKȏ  Na  CaUUa\KQPG  P.
40526/2014 aDDKa UVaDKNKVQ EJG UQPQ ŬKN TKNaUEKQ e la con-
Uegna aK UQUVKVWKVK FGNNa EGTVKHKEa\KQPG aVVGUVaPVG NũaO-
OQPVaTG EQORNGUUKXQ FGNNG UQOOG EQTTKURQUVG G FGNNG
VTaVVGPWVG QRGTaVGŭ INK  GNGOGPVK EQUVKVWVKXK FGN TGaVQ
(RGTaNVTQ, aPEJG CaUU. SS.UU. P. 24782/2018 Ja aHHGTOa-
VQ  KN  UGIWGPVG  RTKPEKRKQ  FK  FKTKVVQ:  ŬCQP  TKHGTKOGPVQ
aNNũaTV. 10-DKU PGNNa HQTOWNa\KQPG aPVGTKQTG aNNG OQFKHK-
EJG aRRQTVaVG FaN DLIU. P. 158/2015, Na FKEJKaTa\KQPG
OQFGNNQ 770 RTQXGPKGPVG FaN UQUVKVWVQ FK KORQUVa PQP
RWȠ GUUGTG TKVGPWVa FK RGT UȘ UQNa UWHHKEKGPVG aF KPVG-
ITaTG Na RTQXa FGNNa aXXGPWVa kEQPUGIPaz aN UQUVKVWKVQ
FGNNa EGTVKHKEa\KQPG HKUEaNGŭ).
A UWRRQTVQ FK VaNK EQPENWUKQPK, aHHGTOa QTa Na SWRTGOa
CQTVG, TKNGXaPQ aTIQOGPVK FK EaTaVVGTG VGUVWaNG, NQIKEQ-
HWP\KQPaNG G UKUVGOaVKEQ.
QWaPVQ aN pTofilo VeUVWale, GUUQ aRRaTG TaRRTGUGPVaVQ
FaNNũWUQ,  FQRQ KN  RaTVKEKRKQ RaUUaVQ ŬTKNaUEKaVaŭ,  FGNNa
RTGRQUK\KQPG aTVKEQNaVa ŬaK UQUVKVWKVKŭ, EJG, TGaNK\\aPFQ
WP EQNNGIaOGPVQ HTa NũGURTGUUKQPG XGTDaNG G WP EQO-
RNGOGPVQ FK VGTOKPG, GXKFGP\KGTGDDG EJG Nũa\KQPG RG-
PaNOGPVG TKNGXaPVG PQP UK  TGaNK\\GTGDDG EQP Na UQNa
OGTa GOKUUKQPG FGNNa EGTVKHKEa\KQPG, Oa UK RGTHG\KQPG-
TGDDG aN TaIIKWPIKOGPVQ FGK UWQK FGUVKPaVaTK.
QWaPVQ aN pTofilo logico-fWn\ionale,  UK TKNGXa EJG, GU-
UGPFQ NG EGTVKHKEa\KQPK KP SWGUVKQPG HKPaNK\\aVG a EQP-
UGPVKTG aK UQUVKVWKVK FK FQEWOGPVaTG KN RTGNKGXQ FK KORQ-
UVa Fa NQTQ UWDKVQ RGT QRGTa FGN UQUVKVWVQ, aRRaTG NQIKEa-
OGPVG GXKFGPVG EQOG GUUG aUUQNXaPQ Na NQTQ HWP\KQPG
UQNQ UG OaVGTKaNOGPVG EQPUGIPaVG PGNNa FKURQPKDKNKVȏ
FGN FGUVKPaVaTKQ, FQXGPFQ TKVGPGTUK EJG NG UVGUUG aPVG-
TKQTOGPVG a VaNG GXGPVQ UKaPQ EQOG KPGUKUVGPVK (VaO-
SWaO PQP GUUGPV).
DaN RWPVQ FK XKUVa UiUVemaVico, KPHKPG, FGRQPG PGN UGP-
UQ FK HaT KPVGTRTGVaTG NũGURTGUUKQPG ŬTKNaUEKaVaŭ EQOG
GSWKXaNGPVG a ŬEQPUGIPaVaŭ KN  HaVVQ EJG KN  NGIKUNaVQTG,
aNNũaTV.  4  EQOOa  6-SWaVGT  FGN  DPR  322/1998,  aDDKa
GURTGUUaOGPVG KPFKEaVQ WP NKOKVG VGORQTaNG, PGNNũaP-
PQ UWEEGUUKXQ a SWGNNQ EWK NG EGTVKHKEa\KQPK UK TKHGTKUEQ-
PQ, GPVTQ KN SWaNG KN UQUVKVWVQ FũKORQUVa FGXG EQPUGIPa-
TG aK UQUVKVWKVK NG EGTVKHKEa\KQPK KP SWGUVKQPG; aPEJG KP
SWGUVQ EaUQ Na HKUUa\KQPG FK WP VGTOKPG GPVTQ KN SWaNG K
FGUVKPaVaTK FGNNũaVVQ FGXQPQ GUUGTG RQUVK PGNNa FKURQPK-
DKNKVȏ FK GUUQ KPFWEG a TKVGPGTG EJG NũaVVKXKVȏ XQNVa aN TK-
NaUEKQ FGNNG EGTVKHKEa\KQPK UK RGTHG\KQPK UQNQ KP EaUQ FK
NQTQ VGORGUVKXa EQPUGIPa aINK KPVGTGUUaVK.

Eutekne.Info / Lunedì 12 ottobre 2020

ancora

/ 08

EU
TE

KN
E 

- R
IP

R
O

D
U

ZI
O

N
E 

VI
ET

AT
A 

- C
O

PI
A 

R
IS

ER
VA

TA
 A

 S
O

LV
ER

 S
.R

.L
.



IL PUNTO / IAS

Rivalutazione e riallineamento dubbi per le new IFRS
adopter
Le imprese IFRS adopter mantengono sostanziali e rilevanti differenze rispetto alle imprese OIC
/ Guerino RUSSETTI
LũaTV. 110 FGN DL P. 104/2020, EJG FQXTGDDG GUUGTG EQP-
XGTVKVQ QIIK KP NGIIG, EQOG RKȥ XQNVG UGIPaNaVQ, Ja KP-
VTQFQVVQ WP TGIKOG FK TKXaNWVa\KQPG FGK DGPK FũKORTGUa
G FK TKaNNKPGaOGPVQ FGK XaNQTK HKUEaNK G EQPVaDKNK.
La riXalWVa\ione ȗ TKUGTXaVa aK UQIIGVVK IRES ŬEJG PQP
aFQVVaPQ K RTKPEKRK EQPVaDKNK KPVGTPa\KQPaNK PGNNa TGFa-
\KQPG FGN DKNaPEKQŭ (GF aNNG KORTGUG UQIIGVVG aF IRPEF
RGT GHHGVVQ FGN TKPXKQ aNNG TGIQNG FK TKXaNWVa\KQPG FGNNa
FKUEKRNKPa FK EWK aNNa NGIIG P. 342/2000) G FGXG GUUGTG
GUGIWKVa ť RGT K UQIIGVVK EQP GUGTEK\KQ EQKPEKFGPVG EQP
NũaPPQ UQNaTG ť PGN DKNaPEKQ FGNNũGUGTEK\KQ 2020 EQP TKHG-
TKOGPVQ aF aUUGV ť DGPK OaVGTKaNK G KOOaVGTKaNK (GUENW-
UK K DGPG OGTEG) G VaNWPG RaTVGEKRa\KQPK ť TKUWNVaPVK FaN
DKNaPEKQ aN 31 FKEGODTG 2019.
La TKXaNWVa\KQPG, FWPSWG, TKIWaTFa aUUGV KUETKVVK UKa PGN
DKNaPEKQ 2019 EJG KP SWGNNQ 2020, aUUWOGPFQ KN XaNQTG aN
31 FKEGODTG 2020.  IN  Ualdo aVViXo  FGNNa TKXaNWVa\KQPG
RWȠ GUUGTG aHHTaPEaVQ, KP VWVVQ Q KP RaTVG, EQP NũaRRNKEa-
\KQPG FK WPũKORQUVa UQUVKVWVKXa (IRES, IRAP G TGNaVKXG
aFFK\KQPaNK) FGN 10%. CQPVGUVWaNOGPVG, KN OaIIKQT XaNQ-
TG aVVTKDWKVQ aK DGPK RWȠ GUUGTG aNNKPGaVQ aK HKPK HKUEaNK a
FGEQTTGTG FaN 2021 OGFKaPVG XGTUaOGPVQ FK WPũKORQ-
UVa UQUVKVWVKXa RaTK aN 3%.
I UQIIGVVK IFRS UQPQ GXKFGPVGOGPVG GUENWUK FaN TGIKOG
FK TKXaNWVa\KQPG, VWVVaXKa UK RQPG WP VGOa FK aRRNKEaDK-
NKVȏ PGN EaUQ FK NaUV VKOG aFQRVKQP (LTA), EKQȗ FK aDDaP-
FQPQ FGINK UVaPFaTF KPVGTPa\KQPaNK G aFQ\KQPG/TKVQTPQ,
aK HKPK FGNNa TGFa\KQPG FGN DKNaPEKQ, FGK/aK RTKPEKRK OIC.
CK UK EJKGFG, KP RaTVKEQNaTG, UG Na UQEKGVȏ OIC aFQRVGT
EJG TKUWNVa FaNNa LTA RQUUa ť KP RTGUGP\a FK FKHHGTGP\G
VTa XaNQTG EQTTGPVG FGK DGPK G XaNQTG EQPVaDKNG ŬGTGFKVa-
VQŭ FaN TGIKOG IFRS ť NGIKVVKOaOGPVG QRGTaTG Na TKXaNW-
Va\KQPG G KN EQPUGIWGPVG aNNKPGaOGPVQ QPGTQUQ FGK Xa-
NQTK HKUEaNK (GUENWFGTG VQWV EQWTV WPũKORTGUa FGN IGPGTG
UKIPKHKEJGTGDDG RGPaNK\\aTNa UGP\a OQVKXQ TKURGVVQ aN-
NG aNVTG KORTGUG IKȏ aRRaTVGPGPVK aN OGFGUKOQ TGIKOG
EQPVaDKNG).
IN FWDDKQ UK RQPG RGT SWGK DGPK EJG, PGN RaUUaIIKQ FK TG-
IKOG EQPVaDKNG, RQUUQPQ aESWKUKTG, PGN DKNaPEKQ OIC aN
31 FKEGODTG 2020, differenVe qWalifica\ione (aPEJG KP
VGTOKPK FK OaPEaVa KUETK\KQPG) QXXGTQ ENaUUKHKEa\KQPG
TKURGVVQ a SWGNNa FGN DKNaPEKQ IFRS aN 31 FKEGODTG 2019
(RKȥ  aIGXQNG  UaTGDDG  NũKRQVGUK  FK  WP  DGPG  EJG,  PGNNa
VTaPUK\KQPG aINK OIC, OaPVGPIa Na OGFGUKOa ENaUUKHK-
Ea\KQPG G KN OGFGUKOQ XaNQTG EQPVaDKNG: KP VaN EaUQ PQP
UK XGFQPQ RaTVKEQNaTK ETKVKEKVȏ aRRNKEaVKXG).
NGNNũKRQVGUK  (KPXGTUa) FK  RTKOa aFQ\KQPG FGK RTKPEKRK
EQPVaDKNK KPVGTPa\KQPaNK Q HKTUV VKOG aFQRVKQP (FTA) Na
RQUUKDKNKVȏ FK GHHGVVWaTG Na TKXaNWVa\KQPG ȗ, Ȗa Xa UaPU
FKTG, GUENWUa.

IN  riallineamenVo  RTGXKUVQ PGN  FGETGVQ ŬAIQUVQŭ  (EJG
EQPUGPVG FK GNKOKPaTG ŬRTGGUKUVGPVKŭ FKXGTIGP\G VTa Xa-
NQTG HKUEaNG FGK EGURKVK G OaIIKQT XaNQTG EQPVaDKNG XGT-
UaPFQ WPũKORQUVa UQUVKVWVKXa FGN 3%) ȗ TKHGTKVQ VaPVQ aN-
NG KORTGUG OIC (KP HQT\a FGN IGPGTKEQ TKPXKQ aNNa NGIIG
P. 342/2000) SWaPVQ a SWGNNG EJG WVKNK\\aPQ K RTKPEKRK
IFRS (GURTGUUaOGPVG aOOGUUG FaNNa PQTOa).
IP VaN UGPUQ, NGIIGPFQ Na RTaUUK TGNaVKXa a FKURQUK\KQPK
UKOKNK a SWGNNa FGN DL P. 104/2000 (UK XGFa Na EKTEQNaTG P.
14/2017 FGNNũAIGP\Ka FGNNG EPVTaVG), UGODTa RQUUa UQ-
UVGPGTUK EJG KN  TKaNNKPGaOGPVQ (QRGTaVQ PGN 2020) UKa
RQUUKDKNG KP VWVVK K EaUK KP EWK K XaNQTK KUETKVVK KP DKNaPEKQ
TKUWNVKPQ UWperiori aK EQTTKURQPFGPVK EQUVK HKUEaNOGPVG
TKEQPQUEKWVK aNNa FaVa FK EJKWUWTa FGNNũGUGTEK\KQ RTGEG-
FGPVG (aN 31 FKEGODTG 2019 RGT K UQIIGVVK ŬUQNaTKŭ).
TaNG TGSWKUKVQ VGORQTaNG FGXG GUUGTG NGVVQ PGNNa EQPUa-
RGXQNG\\a EJG NũKPVGPVQ FGN NGIKUNaVQTG,  aVVTaXGTUQ Na
EQPXGPKGPVG aNKSWQVa FK KORQUVa UQUVKVWVKXa, ȗ SWGNNQ FK
UVKOQNaTG VWVVG NG KORTGUG ť KPFKRGPFGPVGOGPVG FaNNa
FKOGPUKQPG G FaN TGIKOG EQPVaDKNG ť a EQINKGTG Nũoppor-
VWniVȏ KP GUaOG PGN OQFQ RKȥ aORKQ RQUUKDKNG, KPENW-
FGPFQ, QXXKaOGPVG, aPEJG QIPK KRQVGUK FK FKXGTIGP\G
IGPGTaVG KP UGFG FK RTKOa aFQ\KQPG FGINK IFRS (UQPQ UK-
EWTaOGPVG TKaNNKPGaDKNK NG FKXGTIGP\G RGT FTA aXXGPW-
VG KP GRQEa aPVGTKQTG aN 2019).
La EKTEQUVaP\a EJG KN XaNQTG Fa TKaNNKPGaTG RQUUa GUUGTG
ŬRWPVaVQŭ aN 31 FKEGODTG 2019 RQPG SWaNEJG RTQDNGOa
aNNG KORTGUG EJG aRRNKEaPQ INK IFRS FaN 2020, EJG FQ-
XTGDDGTQ OKUWTaTG NG FKXGTIGP\G UVGUUG aNNa RTGFGVVa
FaVa FK  HKPG GUGTEK\KQ SWaPFQ,  RGTaNVTQ,  UQPQ aPEQTa
PGNNa ŬFKOGPUKQPGŭ EQPVaDKNG OIC EQORNKaPV).
TaNG aURGVVQ, aK HKPK FGN TGIKOG KP EQOOGPVQ, OGTKVa WP
EJKaTKOGPVQ  WHHKEKaNG:  RTKXaTG  WPa  UKOKNG  KORTGUa
FGNNũQRRQTVWPKVȏ FGN TKaNNKPGaOGPVQ (SWaPFQ RTGEGFGP-
VK FKXGTIGP\G Fa FTA UQPQ TKaNNKPGaDKNK) NaUEGTGDDG NũKO-
RTGUa UVGUUa HWQTK FaNNũaODKVQ aRRNKEaVKXQ FGNNũaTV. 110
FGN DL P. 104/2020 (PQP RQVTGDDG KPHaVVK aEEGFGTG PGaP-
EJG aNNa TKXaNWVa\KQPG KP SWaPVQ UQIIGVVQ IFRS).
Ǽ GXKFGPVG EJG, PQPQUVaPVG KN  RTQEGUUQ FK ŬaXXKEKPa-
OGPVQŭ GHHGVVWaVQ EQP KN DLIU. P. 139/2015, NG KORTGUG
IFRS aFQRVGT OaPVGPIQPQ UQUVaP\KaNK G TKNGXaPVK FKHHG-
TGP\G TKURGVVQ aNNG KORTGUG OIC; KP VaNG EQPVGUVQ, SWaP-
FQ NQ UHQT\Q NGIKUNaVKXQ PQP ȗ GNaDQTaVQ OGFKaPVG FK-
URQUK\KQPK aF JQE Oa, aN EQPVTaTKQ, ȗ EQPFQVVQ EQP TKP-
XKK EJG aFaVVaPQ TGIQNG ŬRaTVQTKVGŭ RGT aNVTK UQIIGVVK, UK
TGPFG  PGEGUUaTKa  WPa  inVerpreVa\ione  fleUUibile  GF
GSWKNKDTaVa, EJG aUUKEWTK, UGP\a FKUVQPKG G URGTGSWa\KQ-
PK, Na EQPETGVa aRRNKEaDKNKVȏ FGNNG FKURQUK\KQPK FK HaXQTG
a  VWVVK  K  UQIIGVVK  aRRaTVGPGPVK  aN  OGFGUKOQ  TGIKOG
EQPVaDKNG-HKUEaNG.
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ECONOMIA & SOCIETÀ

Rinvio alla Corte Ue per difetto di tutela
giurisdizionale negli appalti pubblici
Discussa la possibilità di ricorrere per Cassazione per difetto di giurisdizione in caso di interpretazione
di leggi nazionali contrastante con il diritto Ue
/ Alberto VANTI
CQP NũQTFKPaP\a KPVGTNQcWVQTKa P. 19598/2020, NG SG\KQ-
PK UPKVG FGNNa CQTVG FK CaUUa\KQPG JaPPQ GHHGVVWaVQ WP
TKPXKQ RTGIKWFK\KaNG aNNa CQTVG FK GKWUVK\Ka FGNNũUPKQPG
GWTQRGa UW VTG SWGUVKQPK KP OaVGTKa FK FKHGVVQ FK VWVela
IKWTKUFK\KQPaNG PGNNũaObKVQ FGINK aRRaNVK RWbbNKcK.
La FGcKUKQPG FGNNa CQTVG FK GKWUVK\Ka KPcKFGTȏ VaPVQ UW
SWGUVKQPK FK RQTVaVa IGPGTaNG, cQOG SWGNNa TKIWaTFaPVG
K NKOKVK FGN ricorUo RGT OQVKXK KPGTGPVK aNNa IKWTKUFK\KQ-
PG Q FGN RQVGTG (Q FQXGTG) FGK IKWFK\K Pa\KQPaNK FK QRG-
TaTG KN TKPXKQ RTGIKWFK\KaNG, SWaPVQ UWN VGOa URGcKHKcQ,
FK RaTVKcQNaTG TKNGXQ G aVVWaNKVȏ KP aObKVQ KVaNKaPQ GF
GWTQRGQ, FGINK aRRaNVK RWbbNKcK.
NGN caUQ QIIGVVQ FK IKWFK\KQ, WPa PWbbNKca AOOKPKUVTa-
\KQPG KPFKcGXa WPa RTQcGFWTa FK IaTa XQNVa a KPFKXK-
FWaTG WPũaIGP\Ka RGT KN NaXQTQ cWK aHHKFaTG Na Uommini-
UVra\ione VGORQTaPGa FK RGTUQPaNG.
NGN baPFQ FK IaTa GTa RTGXKUVa WPa UQINKa FK Ubarra-
menVo RGT NG QHHGTVG VGcPKcJG, KN cWK UWRGTaOGPVQ GTa
PGcGUUaTKQ RGT RaTVGcKRaTG aN RTQUKGIWQ FGNNa IaTa.
La TKcQTTGPVG, eUclWUa RGT KPUWHHKcKGP\a FGNNa RTQRTKa
QHHGTVa VGcPKca, KORWIPaXa FKPaP\K aN TAR Na RTQRTKa
GUcNWUKQPG, FGFWcGPFQ WPa UGTKG FK XK\K XQNVK a VTaXQN-
IGTG Na IaTa. IN TAR TGURKPIGXa NũKORWIPa\KQPG PGN OG-
TKVQ.
La TKcQTTGPVG RTQRQPGXa aRRGNNQ G NũaIIKWFKcaVaTKa KP-
VGTRQPGXa aRRGNNQ KPcKFGPVaNG, cGPUWTaPFQ Na UGPVGP-
\a PGNNa RaTVG KP cWK aXGXa TKVGPWVQ aOOKUUKbKNK (RWT
aXGPFQNG TGURKPVG PGN OGTKVQ) NG cGPUWTG FKTGVVG aN VTa-
XQNIKOGPVQ FGNNa IaTa, NaFFQXG KPXGcG aXTGbbGTQ FQXW-
VQ GUUGTG FKcJKaTaVG KPaOOKUUKbKNK RQKcJȘ RTQRQUVG Fa
WP UQIIGVVQ cJG GTa UVaVQ GUcNWUQ FaNNa procedWra.
IN CQPUKINKQ FK SVaVQ, KP accQINKOGPVQ FGNNũaRRGNNQ KPcK-
FGPVaNG, UVabKNKXa cJG Na TKcQTTGPVG PQP GTa NGIKVVKOaVa
a RTQRQTTG K UWFFGVVK OQVKXK FK TKcQTUQ.
AXXGTUQ VaNG UGPVGP\a Na TKcQTTGPVG RTQRQPGXa TKcQTUQ
RGT caUUa\KQPG RGT OQVKXK aVVKPGPVK aNNa giWriUdi\ione
UQVVQ K RTQHKNK FGNNa XKQNa\KQPG FGN RTKPcKRKQ FK GHHGVVKXK-
Vȏ FGNNa VWVGNa IKWTKUFK\KQPaNG G FGN FKPKGIQ FK accGUUQ
aNNa VWVGNa OGFGUKOa.
IN RTKPcKRaNG VGOa cQPVTQXGTUQ TKIWaTFa Na RQUUKbKNKVȏ FK
HaT XaNGTG KN FKHGVVQ FK VWVGNa, FQXWVQ a WPũKPVGTRTGVa\KQ-
PG FGNNa PQTOaVKXa cQOWPKVaTKa PQP cQPHQTOG a SWGN-
Na HQTPKVa FaNNa CQTVG FK GKWUVK\Ka, SWaNG XKQNa\KQPG FK
N G I I G  Q R R W T G  c Q O G  m o V i X o  Ŭ K P G T G P V G  a N N a
IKWTKUFK\KQPGŭ.
LũQTKGPVaOGPVQ aVVWaNOGPVG XKIGPVG ȗ UVaVQ UcQNRKVQ

FaNNa UGPVGP\a P. 6/2018 FGNNa CQTVG CQUVKVW\KQPaNG, UG-
cQPFQ Na SWaNG aNNG SG\KQPK UPKVG ȗ RTGcNWUQ KPVGTXGPK-
TG KP caUQ FK XKQNa\KQPG FK PQTOG FGNNũUPKQPG G FGNNa
CEDU, Na SWaNG,  KP XGTKVȏ,  KPVGITGTGbbG WPa UGORNKcG
Xiola\ione FK NGIIG.
SKP FaNNa RWbbNKca\KQPG FGNNa TKcJKaOaVa UGPVGP\a FGN-
Na CQPUWNVa VaNG KORQUVa\KQPG ȗ UVaVa accQNVa aPcJG
FaNNG CQTVG FK CaUUa\KQPG G aRRNKcaVa, VTa NũaNVTQ, KP Oa-
VGTKa FK GUcNWUKQPG G FK aggiWdica\ione FK aRRaNVK RWb-
bNKcK.
TWVVaXKa NG SG\KQPK UPKVG, cQP NũQTFKPaP\a KP QIIGVVQ,
cQPUKFGTaPFQ WPa RTKOaTKa GUKIGP\a FK UKUVGOa SWGNNa
FK KORGFKTG KN cQPUQNKFaOGPVQ FK FGcKUKQPK FGN CQPUK-
INKQ FK SVaVQ cQPVTaTKG aN FKTKVVQ comWniVario, KPFKXKFWa-
PQ KN TKcQTUQ RGT caUUa\KQPG SWaNG UVTWOGPVQ RKȥ KFQ-
PGQ RGT RQTTG TKOGFKQ a VaNK XKQNa\KQPK G TKNGXaPQ cJG KN
IKWFKcG Pa\KQPaNG cJG aRRNKca PQTOG Pa\KQPaNK cQPVTa-
UVaPVK cQP FKURQUK\KQPK cQOWPKVaTKG, cQOG KPVGTRTGVaVG
FaNNa CQTVG FK GKWUVK\Ka, GUGTcKVa WP RQVGTG IKWTKUFK\KQ-
PaNG FK cWK ȗ RTKXQ, ŬRGT aXGTG cQORKWVQ WPũaVVKXKVȏ FK
FKTGVVa RTQFW\KQPG PQTOaVKXa PQP cQPUGPVKVa PGOOG-
PQ aN NGIKUNaVQTG Pa\KQPaNGŭ.

Il rinvio pregiudiziale contiene anche due ulteriori
questioni

IN TKPXKQ RTGIKWFK\KaNG QRGTaVQ cQP NũQTFKPaP\a KP cQO-
OGPVQ Ja aF QIIGVVQ aPcJG FWG WNVGTKQTK SWGUVKQPK:
- Na RTQRQPKbKNKVȏ FGN TKcQTUQ RGT caUUa\KQPG RGT OQVKXK
KPGTGPVK aNNa IKWTKUFK\KQPG PGK caUK KP cWK KN CQPUKINKQ FK
SVaVQ abbKa omeUUo FK GHHGVVWaTG KN TKPXKQ RTGIKWFK\KaNG
aNNa CQTVG FK GKWUVK\Ka;
- Na NGIKVVKOa\KQPG FGN cQPcQTTGPVG cJG, RWT GUUGPFQ KP
RQUUGUUQ FGK TGSWKUKVK FK aOOKUUKQPG aNNa IaTa RWbbNK-
ca, PG UKa UVaVQ GUcNWUQ a caWUa FGNNũKPUWHHKcKGPVG XaNW-
Va\KQPG FGNNũofferVa Vecnica, a RTQRQTTG OQVKXK FK TKcQT-
UQ XQNVK a VTaXQNIGTG Na IaTa UVGUUa.
IP OGTKVQ a VaNG WNVKOa SWGUVKQPG, NG SG\KQPK UPKVG JaP-
PQ TaXXKUaVQ WPa RQUUKbKNG XKQNa\KQPG FGN RTKPcKRKQ cQ-
OWPKVaTKQ  UGcQPFQ cWK  KN  cQPcQTTGPVG  GUcNWUQ ȗ  cQ-
OWPSWG NGIKVVKOaVQ a RTQRQTTG cGPUWTG XQNVG a VTaXQN-
IGTG Na IaTa, KP SWaPVQ, UG HQUUG accGTVaVa NũKTTGIQNaTKVȏ
FGNNũQHHGTVa FGNNũaIIKWFKcaVaTKa, NũAOOKPKUVTa\KQPG FQ-
XTGbbG KPFKTG WPa nWoXa procedWra, aNNa SWaNG RQVTGb-
bG RaTVGcKRaTG aPcJG KN cQPcQTTGPVG GUcNWUQ FaNNa RTK-
Oa IaTa.
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FISCO

L’efficace difesa in giudizio non avalla l’avviso con
motivazione insufficiente
Necessario che tutti gli elementi a sostegno del provvedimento impositivo siano inseriti ab origine
/ Alice BOANO
LG  TGcGPVK  QTdKPaP\G  dGNNa  CaUUa\KQPG  PP.  16480  G
16481 dGN 31 NWINKQ 2020 QHHTQPQ WP KPVGTGUUaPVG URWPVQ
RGT TKHNGVVGTG UWK RTKPcKRK IGPGTaNK TGNaVKXK aNNũonere mo-
ViXa\ionale dGNNũaXXKUQ dK accGTVaOGPVQ, PGNNa RTQURGV-
VKXa dK VWVGNaTG aN OGINKQ KN dKTKVVQ dK dKHGUa.
NGN caUQ dK URGcKG UK GTa KP RTGUGP\a dK WPa TGVVKHKca ca-
VaUVaNG TKIWaTdaPVG WP cQORGPdKQ KOOQbKNKaTG UKVQ KP
aTGa dGOaPKaNG G daNNũaccGTVaOGPVQ GTa UcaVWTKVa WPa
dKXGTUa NũaVVTKbW\KQPG dGNNa caVGIQTKa caVaUVaNG.
NGNNũaXXKUQ dK accGTVaOGPVQ, aP\KcJȘ KNNWUVTaTG NG XaNW-
Va\KQPK UQVVGUG cJG JaPPQ cQPdQVVQ aNNa UcGNVa dGNNa di-
XerUa claUUifica\ione adQVVaVa, PGNNa RaTVG TGNaVKXa aNNa
ŬdGUcTK\KQPG dGNNũKOOQbKNGŭ UK TKPXKaXa IGPGTKcaOGPVG
ad KPHQTOa\KQPK dGUWPVG da WPa cQPXGP\KQPG VTa AWVQ-
TKVȏ PQTVWaNG G AIGP\Ka dGN TGTTKVQTKQ, UGP\a WNVGTKQTK
KPdKca\KQPK.
La  RaTVG  RTKXaVa,  SWKPdK,  KRQVK\\aXa  Na  XKQNa\KQPG
dGNNũaTV. 7 dGNNa L. 212/2000, cJG UaPcKUcG Na nWlliVȏ dK
VWVVK INK aXXKUK dK accGTVaOGPVQ RTKXK dK OQVKXa\KQPG KP
TGNa\KQPG aK RTGUWRRQUVK dK HaVVQ G dK dKTKVVQ cJG JaPPQ
cQPdQVVQ aNNa OaIIKQTG RTGVGUa.
I IKWdKcK dK NGIKVVKOKVȏ, PGNNũaccQINKGTG KN cQPVTQTKcQTUQ
dGNNa UQcKGVȏ cQPVTKbWGPVG, TKVGPIQPQ PQP dGcKUKXa Na
cKTcQUVaP\a cJG Na UVGUUa abbKa cQOWPSWG RQVWVQ dK-
HGPdGTUK GHHKcacGOGPVG KP IKWdK\KQ.
IP caUQ cQPVTaTKQ XGTTGbbG QRGTaVa WPa leVVWra ridWVVi-
Xa dGN TWQNQ dGNNa OQVKXa\KQPG: XGTTGbbG KPHaVVK NGIKVVK-
OaVQ WP IKWdK\KQ GZ RQUV UWNNa UWHHKcKGP\a dGNNa UVGUUa,
aTIQOGPVaVa daNNa dKHGUa cQOWPSWG UXQNVa daN cQPVTK-
bWGPVG, RKWVVQUVQ cJG WP IKWdK\KQ GZ aPVG aTIQOGPVaVQ
UWNNa TKURQPdGP\a dGINK GNGOGPVK GPWPcKaVK PGNNa OQVK-
Xa\KQPG a cQPUGPVKTG GZ UG NũGUGTcK\KQ GHHGVVKXQ dGN dK-
TKVVQ dK dKHGUa.
DGcKUKXQ NũQTKGPVaOGPVQ UGcQPdQ cWK NũQbbNKIQ dK OQVK-
Xa\KQPG dGNNũaVVQ KORQUKVKXQ RGTUGIWG KN HKPG dK RQTTG KN
cQPVTKbWGPVG KP cQPdK\KQPG dK cQPQUcGTG Na RTGVGUa KO-
RQUKVKXa KP OKUWTa VaNG da cQPUGPVKTINK UKa dK XaNWVaTG
NũopporVWniVȏ di eUperire lũimpWgna\ione IKWdK\KaNG G
UKa, KP caUQ RQUKVKXQ, dK cQPVGUVaTG GHHKcacGOGPVG NũaP G
KN SWaPVWO dGbGaVWT. TaNK GNGOGPVK cQPQUcKVKXK dGXQPQ
GUUGTG HQTPKVK aNNũKPVGTGUUaVQ PQP UQNQ VGORGUVKXaOGP-

VG (G cKQȗ KPUGTGPdQNK ab QTKIKPG PGN RTQXXGdKOGPVQ KO-
RQUKVKXQ), Oa aPcJG cQP SWGN ITadQ dK dGVGTOKPaVG\\a
Gd KPVGNNKIKbKNKVȏ cJG RGTOGVVa aN OGdGUKOQ WP GUGTcK-
\KQ PQP dKHHKcQNVQUQ dGN dKTKVVQ dK dKHGUa (CaUU. 25 PQ-
XGObTG 2015 P. 24024).
LũAOOKPKUVTa\KQPG HKPaP\KaTKa, PGN HaTG WPKcaOGPVG
TKPXKQ  aNNa  cQPXGP\KQPG  HTa  K  dWG  TKcJKaOaVK  GPVK,
aXTGbbG HaVVQ OaNIQXGTPQ dGN RTKPcKRKQ UGcQPdQ cWK, KP
caUQ dK WPa dKXGTUa XaNWVa\KQPG dGINK elemenVi di faVVo,
Na OQVKXa\KQPG dGXG GUUGTG RKȥ aRRTQHQPdKVa G NũAOOK-
PKUVTa\KQPG dGXG URGcKHKcaTG NG dKHHGTGP\G TKUcQPVTaVG,
UKa RGT cQPUGPVKTG KN RKGPQ GUGTcK\KQ dGN dKTKVVQ dK dKHG-
Ua  dGN  cQPVTKbWGPVG  G  UKa  RGT  dGNKOKVaTG  NũQIIGVVQ
dGNNũGXGPVWaNG cQPVGP\KQUQ (GZ OWNVKU, CaUU. 20 PQXGO-
bTG 2019 P. 30166 G CaUU. 7 dKcGObTG 2018 P. 31809).

Tutelato il diritto di difesa

LG dGcKUKQPK KP cQOOGPVQ UK  RQPIQPQ KP cQPVKPWKVȏ
cQP SWGNNa IKWTKURTWdGP\a cJG UQUVKGPG, QTOaK da VGO-
RQ, cJG Na HKPaNKVȏ RTKOaTKa dGNNa OQVKXa\KQPG UKa SWGN-
Na dK TGPdGTG GURNKcKVK K TaIKQPaOGPVK RQUVK KP GUUGTG
daNNũAOOKPKUVTa\KQPG HKPaP\KaTKa UKP daN OQOGPVQ KP
cWK NũaVVQ ȗ KP PWcG. SK VTaVVa dWPSWG dK WP obbligo pre-
minenVe a cWK NũAOOKPKUVTa\KQPG HKPaP\KaTKa PQP RWȠ
RQTXK  TKOGdKQ PGN  cQTUQ dK  WP GXGPVWaNG UWccGUUKXQ
cQPVGP\KQUQ.
TaNK cQPcNWUKQPK UQPQ, QNVTGVWVVQ, TKURGVVQUG dK WP aNVTQ
QTKGPVaOGPVQ IKWTKURTWdGP\KaNG a OGPVG dGN SWaNG NũQb-
bNKIQ  dGNNũAOOKPKUVTa\KQPG  HKPaP\KaTKa  dK  aNNGIaTG
aNNũaXXKUQ dK accGTVaOGPVQ INK aVVK KPdKcaVK PGNNQ UVGUUQ
dGXG GUUGTG KPVGUQ KP TGNa\KQPG aNNa HKPaNKVȏ dK KPVGITa-
TG NG TaIKQPK cJG IKWUVKHKcaPQ NũGOaPa\KQPG dGNNũaVVQ
KORQUKVKXQ GZ aTV.  3 cQOOa 3 dGNNa L.  241/90,  UKccJȘ
dGVVQ QbbNKIQ TKIWaTda K UQNK aVVK cJG PQP UKaPQ UVaVK IKȏ
VTaUcTKVVK PGNNa NQTQ parVe eUUen\iale PGNNũaXXKUQ UVGUUQ,
cQP GUcNWUKQPG RGTaNVTQ dK SWGNNK a cWK NũUHHKcKQ abbKa
HaVVQ cQOWPSWG TKHGTKOGPVQ, cJG RGTȠ PQP KPVGITaPQ Na
OQVKXa\KQPG G RQVTaPPQ GUUGTG WVKNK\\aVK aK HKPK dGNNa
RTQXa dGNNa RTGVGUa KORQUKVKXa (CaUU. 5 QVVQbTG 2018 P.
24417).
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FISCO

ITV rilasciata a posteriori valida come prova con
certezza sull’identità dei beni
Per la valenza probatoria deve essere accertata l’identità tra i beni importati e quelli oggetto della
successiva informazione tariffaria vincolante
/ Valeria BALDI
La cQTTeVVe\\a deNNa cNaUUKHKca\KQPe dKcJKaTaVa KP DQIa-
Pa daNNũQReTaVQTe RWȠ eUUeTe RTQXaVa aVVTaXeTUQ Na RTQ-
dW\KQPe KP IKWdK\KQ dK WPũKPHQTOa\KQPe VaTKHHaTKa XKP-
cQNaPVe (ITV) TKNaUcKaVa aPcJe UWcceUUiXamenVe  aNNe
QReTa\KQPK dK KORQTVa\KQPe, RWTcJȘ XK UKa cerVe\\a KP
QTdKPe aNNũidenViVȏ deK bePK QIIeVVQ dK XeTKHKca.
CQP Na UePVeP\a P. 19452 deN 18 UeVVeObTe 2020, Na CQT-
Ve dK CaUUa\KQPe UK ȗ RTQPWPcKaVa KP WP IKWdK\KQ TKIWaT-
daPVe Na cNaUUKHKca\KQPe dQIaPaNe dK TaccQTdK KP accKa-
KQ ReT VWbK, TeURKPIePdQ Nũecce\KQPe UQNNeXaVa da WPa
UQcKeVȏ KORQTVaVTKce KP QTdKPe aNNa XaNeP\a RTQbaVQTKa
dK WPũITV TKNaUcKaVa daNNũAIeP\Ka deNNe DQIaPe UWcceUUK-
XaOePVe aNNa daVa dK eHHeVVWa\KQPe deNNe QReTa\KQPK dK
KORQTVa\KQPe, cJe aXTebbe cQPHeTOaVQ Na cQTTeVVe\\a
deNNa PQOePcNaVWTa cQObKPaVa aVVTKbWKVa daNNa UQcKeVȏ.
CKȠ KP SWaPVQ PQP UaTebbe UVaVa RTQXaVa NũKdePVKVȏ VTa K
bePK KORQTVaVK, QIIeVVQ dK cQPVeUVa\KQPe, e SWeNNK ReT K
SWaNK ȗ UVaVa TKNaUcKaVa NũKPHQTOa\KQPe VaTKHHaTKa XKPcQ-
NaPVe.
LũITV Ja NQ UcQRQ dK TaUUKcWTaTe NũQReTaVQTe ecQPQOKcQ
UQVVQ KN RTQHKNQ deNNa cerVe\\a del diriVVo, SWaNQTa UWUUK-
UVa WP dWbbKQ UWNNa cNaUUKHKca\KQPe dK WPa OeTce PeNNa
PQOePcNaVWTa dQIaPaNe.
LũaTV. 12 deN CQdKce dQIaPaNe cQOWPKVaTKQ (XKIePVe Ta-
VKQPe VeORQTKU, QIIK aTV. 33 deN ReI. Ue 952/2013) dKUcK-
RNKPa URecKHKcaOePVe NũeHHKcacKa deNNũITV, cJKaTePdQ cJe
Na UVeUUa ȗ QbbNKIaVQTKa ReT NũaWVQTKVȏ dQIaPaNe UQNVaPVQ
KP TeNa\KQPe aNNe OeTcK ReT Ne SWaNK Ne HQTOaNKVȏ dQIaPa-
NK UQPQ UVaVe eURNeVaVe KP daVa RQUVeTKQTe aNNa cQOWPK-
ca\KQPe deNNũKPHQTOa\KQPe da RaTVe deNNũAIeP\Ka deNNe
dQIaPe.
CKȠ PQPdKOePQ, Na IKWTKURTWdeP\a dK NeIKVVKOKVȏ Ja TK-
cQPQUcKWVQ Xalen\a probaVoria a WPũKPHQTOa\KQPe XKP-
cQNaPVe TKNaUcKaVa UWcceUUKXaOePVe aNNe KORQTVa\KQPK
cQPVeUVaVe, KP caUK KP cWK ȗ UVaVa dKOQUVTaVa NũKdePVKVȏ
deK  bePK  QIIeVVQ  dK  XeTKHKca  (CaUU.  19  aRTKNe  2019  P.
11052). SWUUKUVePdQ VaNe RTeUWRRQUVQ, Na SWRTeOa CQTVe
Ja XaNKdaVQ NũacceTVaOePVQ KP HaVVQ UXQNVQ daN IKWdKce dK
OeTKVQ, KP QTdKPe aNNa cKTcQUVaP\a cJe Na UWcceUUKXa ITV
cQPHeTOaUUe Na correVVa claUUifica\ione dQIaPaNe deNNe

OeTcK KORQTVaVe QReTaVa KP DQIaPa.
APaNQIaOePVe, PeN caUQ KP cWK NũITV UKa TKNaUcKaVa a WP
UQIIeVVQ VeT\Q Oa abbKa a QIIeVVQ bePK KdePVKcK TKUReV-
VQ a SWeNNK QIIeVVQ dK XeTKHKca, cQUVKVWKUce RTKPcKRKQ Ra-
cKHKcQ SWeNNQ KP HQT\a deN SWaNe ŬNũeUKUVeP\a dK ITV TKNa-
UcKaVe da WPQ SVaVQ OeObTQ a Wn Ver\o UQPQ cQOWP-
SWe WVKNK\\abKNK cQOe Oe\\Q dK RTQXa ť QXe, cQOe KP
IVaNKa, UKa RTQceUUWaNOePVe aNNeIabKNe KP IKWdK\KQ WPa
RTQXa dQcWOePVaNe ť PeN cQPVeP\KQUQ aXePVe a QIIeV-
VQ Na TKcJKeUVa dK RaIaOePVQ dK WP OaIIKQT debKVQ dQ-
IaPaNe cQPUeIWePVe aNNa cNaUUKHKca\KQPe deNNa OeTceŭ
(CQTVe dK GKWUVK\Ka, 7 aRTKNe 2011, caWUa C-153/10, SQP[
SWRRN[ CJaKP SQNWVKQP).
CQP Na UePVeP\a KP cQOOePVQ, Na CaUUa\KQPe ȗ IKWPVa a
dKXeTUe cQPcNWUKQPK KP OeTKVQ aNNũWVKNK\\abKNKVȏ cQOe
Oe\\Q dK RTQXa PeN IKWdK\KQ dK WPũITV TKNaUcKaVa UWc-
ceUUKXaOePVe aNNe KORQTVa\KQPK.
La TaIKQPe dK VaNe eUcNWUKQPe TKUKede PeN HaVVQ cJe, PeN
cQTUQ deN IKWdK\KQ dK OeTKVQ, RWT eUUePdQ UVaVa deRQUK-
VaVa WPa TeNa\KQPe VecPKca a VaN HKPe, K IKWdKcK non JaP-
PQ RQVWVQ  accerVare  lũidenViVȏ  VTa  K  bePK  KORQTVaVK  e
SWeNNK QIIeVVQ deNNa UWcceUUKXa ITV.

Nel caso di specie esclusa la sussistenza del legittimo
affidamento

La SWRTeOa CQTVe Ja, KPHKPe, negaVo UWUUKUVeTe KN legiV-
Vimo affidamenVo ť VaNe da eUcNWdeTe NũKTTQIa\KQPe dK
UaP\KQPK ť KPXQcaVQ daNNũQReTaVQTe KP TaIKQPe deNNũQI-
IeVVKXa dKHHKcQNVȏ TKUcQPVTabKNe PeNNa cNaUUKHKca\KQPe deK
RTQdQVVK  KP eUaOe e deNNa cKTcQUVaP\a cJe NũAIeP\Ka
deNNe DQIaPe aXTebbe QReTaVQ WPa dKXeTUa cNaUUKHKca-
\KQPe KP QccaUKQPe dK aNVTe KORQTVa\KQPK dK RTQdQVVK UK-
OKNK.
AN TKIWaTdQ, K  IKWdKcK dK NeIKVVKOKVȏ JaPPQ eUcNWUQ Na
UWUUKUVeP\a deNNe cKTcQUVaP\e KP RTeUeP\a deNNe SWaNK
NũaTV. 10 deNNa L. 212 deN 2000 (SVaVWVQ deK dKTKVVK deN cQP-
VTKbWePVe) VWVeNa KN NeIKVVKOQ aHHKdaOePVQ, PQP TKPXe-
PePdQUK, PeN caUQ KP eUaOe, KPdKca\KQPK eTTQPee Q cQP-
VTaddKVVQTKe da RaTVe deNNũAOOKPKUVTa\KQPe HKPaP\KaTKa.
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LAVORO & PREVIDENZA

Clausola di revoca legittima in materia di quote
sindacali
Tale clausola è pattuita tra lavoratore e associazione sindacale e non è contraria ad alcuna norma
imperativa
/ Giada GIANOLA
UPa TGcGPVG RTQPWPcKa dGN TTKbWPaNG dK MQP\a, Na P.
272/2020, KP OaVGTKa dK SWQVG UKPdacaNK, Ja HQTPKVQ KPVG-
TGUUaPVK cJKaTKOGPVK KP TGNa\KQPG aNNa c.d. cNaWUQNa dK
TGXQca, RaVVWK\KQPG cJG UK RGTHG\KQPa VTa KN NaXQTaVQTG G
KN UKPdacaVQ cQP cWK UQPQ TGIQNaVK INK GHHGVVK GcQPQOKcK
dGNNa reXoca dGNNũKUcTK\KQPG aNNũaUUQcKa\KQPG UKPdacaNG
da RaTVG dGN NaXQTaVQTG UVGUUQ.
A VaN HKPG UK RTGOGVVG cJG aK UGPUK dGNNũaTV. 26 dGNNa L.
300/70 K NaXQTaVQTK JaPPQ KN dKTKVVQ dK raccogliere K cQP-
VTKbWVK da XGTUaTG KP HaXQTG dGNNG NQTQ QTIaPK\\a\KQPK
UKPdacaNK, RGT KN HKPaP\KaOGPVQ dGNNG aVVKXKVȏ daNNG UVGU-
UG UXQNVG, aNNũKPVGTPQ dGK NWQIJK dK NaXQTQ UGP\a RTGIKW-
dK\KQ dGN PQTOaNG UXQNIKOGPVQ dGNNũaVVKXKVȏ a\KGPdaNG.
A UGIWKVQ dGN TGHGTGPdWO KPdGVVQ cQP KN DPR 5 aRTKNG
1995, RGT GHHGVVQ dGN SWaNG UQPQ UVaVG abTQIaVG NG dKURQ-
UK\KQPK dK cWK aK cQOOK 2 G 3 dGN cKVaVQ aTV. 26, K cQPVTaV-
VK cQNNGVVKXK dK caVGIQTKa IGPGTaNOGPVG RTGXGdQPQ, cQ-
OG OQdaNKVȏ dK TaccQNVa G cQPUGIWGPVG XGTUaOGPVQ dGK
cQPVTKbWVK UKPdacaNK, Na trattenWta KP bWUVa RaIa QRGTa-
Va daN daVQTG dK NaXQTQ.
TaNK RTGXKUKQPK,  QIIK abTQIaVG,  dKURQPGXaPQ KN  diritto
dGNNG aUUQcKa\KQPK UKPdacaNK dK RGTcGRKTG K cQPVTKbWVK
UKPdacaNK VTaOKVG TKVGPWVa KP bWUVa RaIa PQPcJȘ UWNNG
RTGUVa\KQPK GTQIaVG RGT cQPVQ dGINK GPVK RTGXKdGP\KaNK
cQP OQdaNKVȏ UVabKNKVG daK cQPVTaVVK cQNNGVVKXK dK NaXQTQ
Q, KP dKHGVVQ dK RTGXKUKQPK cQNNGVVKXG, aVVTaXGTUQ Na TKcJKG-
UVa aXaP\aVa KP VaN UGPUQ da RaTVG dGN NaXQTaVQTG.
CQOG GXKdGP\KaVQ daNNa IKWTKURTWdGP\a, cQP cQPHGTOa
dGNNG SG\KQPK UPKVG dGNNa CQTVG dK CaUUa\KQPG cQP Na
UGPVGP\a P. 28269 dGN 21 dKcGObTG 2005, VaNG TGHGTGP-
dWO PQP Ja aXWVQ cQOG GHHGVVQ SWGNNQ dK XKGVaTG Na TK-
UcQUUKQPG dGNNG SWQVG aUUQcKaVKXG a OG\\Q dK VTaVVGPW-
Va QRGTaVa daN daVQTG dK NaXQTQ, Oa Ja HaVVQ Xenir meno
KN TGNaVKXQ QbbNKIQ GZ NGIG, RGTOaPGPdQ KN dKTKVVQ dGK Na-
XQTaVQTK KUcTKVVK a WPa UKINa UKPdacaNG dK cQPXGPKTG cJG K
cQPVTKbWVK aNNa UVGUUa dQXWVK XGPIaPQ VTaVVGPWVK daNNQ
UVKRGPdKQ, cQP UWccGUUKXQ XGTUaOGPVQ da RaTVG dGN da-
VQTG dK NaXQTQ.
LũKNNGIKVVKOQ TKHKWVQ QRRQUVQ daN daVQTG dK NaXQTQ dK Ra-
IaOGPVQ dGK cQPVTKbWVK UKPdacaNK cQUVKVWKUcG condotta
antisindacale aK UGPUK dGNNũaTV. 28 dGNNQ SVaVWVQ dGK NaXQ-
TaVQTK (cHT. CaUU. P. 1353/2016), cJG UK RGTHG\KQPa SWaP-
dQ KN daVQTG dK NaXQTQ RQPIa KP GUUGTG cQORQTVaOGPVK
dKTGVVK a KORGdKTG Q NKOKVaTG NũGUGTcK\KQ dGNNa NKbGTVȏ G
dGNNa aVVKXKVȏ UKPdacaNG, QNVTG cJG dGN dKTKVVQ dK UcKQRGTQ.
LG SG\KQPK UPKVG JaPPQ KPQNVTG cJKaTKVQ cJG KP VaNK KRQ-
VGUK Na TKUcQUUKQPG dGNNG SWQVG UKPdacaNK aXXKGPG aVVTa-
XGTUQ NQ UcJGOa cQPVTaVVWaNG dGNNa cessione del credi-
to KP HaXQTG dGN UKPdacaVQ. IN RaIaOGPVQ ȗ SWKPdK dQXW-

VQ UQNQ UG G KP SWaPVQ KN NaXQTaVQTG adGTKUca aN UKPdaca-
VQ, cQP Na cQPUGIWGP\a cJG, SWaNQTa KN daVQTG dK NaXQTQ
GUGIWa K RaIaOGPVK KP HaXQTG dGNNa UKINa UKPdacaNG UWc-
cGUUKXaOGPVG aNNa TGXQca dGNNũKUcTK\KQPG da RaTVG dGN
RTGUVaVQTG, VaNK XGTUaOGPVK UQPQ GHHGVVWaVK KP HaXQTG dK
WP UQIIGVVQ dKHHGTGPVG daN cTGdKVQTG G JaPPQ GHHKcacKa
NKbGTaVQTKa UQNVaPVQ PGNNa OKUWTa KP cWK KN dGbKVQTG PQP
abbKa aXWVQ cQPQUcGP\a dGNNa TGXQca aK UGPUK dGNNũaTV.
1189 c.c.
IN TGcGUUQ dGN NaXQTaVQTG, SWKPdK, PQP UK RQPG cQOG TG-
XQca dGNNa cGUUKQPG dGN cTGdKVQ, Oa cQOG cessa\ione
dGNNa caWsa dGN RaIaOGPVQ RGT UQRTaXXGPWVQ XGPKT OG-
PQ dGN cQNNGIaOGPVQ cQP KN  PGIQ\KQ dK baUG (CaUU. P.
5321/2017).
CKȠ cJKaTKVQ, UK TKNGXa cJG KN TTKbWPaNG dK MQP\a UK ȗ RTQ-
PWPcKaVQ UW WP caUQ RaTVKcQNaTG, KP SWaPVQ NG RaTVK aXG-
XaPQ UVKRWNaVQ WPa claWsola di reXoca, cQP cWK XGPKXa
dKURQUVQ cJG, KP caUQ dK TGXQca dWTaPVG NũaPPQ dGNNa dG-
NGIa cQPHGTKVa aN daVQTG RGT KN XGTUaOGPVQ dGK cQPVTKbW-
VK,  NG VTaVVGPWVG UKPdacaNK UaTGbbGTQ cGUUaVG a RaTVKTG
daN IGPPaKQ UWccGUUKXQ aNNa cQOWPKca\KQPG dGNNa TGXQ-
ca UVGUUa. Lũa\KGPda aXGXa SWKPdK RTQUGIWKVQ a GUGIWK-
TG NG VTaVVGPWVG UKPQ aNNa HKPG dGNNũaPPQ, GUGIWGPdQ WPa
doppia trattenWta UWNNQ UVKRGPdKQ: WPa KP HaXQTG dGNNa
UKINa UKPdacaNG cWK K NaXQTaVQTK GTaPQ RTGcGdGPVGOGPVG
KUcTKVVK G aNNa SWaNG Na cNaWUQNa dK TGXQca UK TKHGTKXa, WPa
KP HaXQTG dGNNa PWQXa UKINa UKPdacaNG cWK INK UVGUUK aXG-
XaPQ UWccGUUKXaOGPVG adGTKVQ.  I  NaXQTaVQTK  aXGXaPQ
SWKPdK cQPXGPWVQ KP IKWdK\KQ Nũa\KGPda dQOaPdaPdQ Na
restitW\ione  dGINK  KORQTVK  VTaVVGPWVK,  dQRQ Na TGXQca
dGNNa dGNGIa, KP HaXQTG dGN UKPdacaVQ RTGcGdGPVG, GccG-
RGPdQ Na PaVWTa XGUUaVQTKa dGNNG cNaWUQNG dK TGXQca.

Rigettata la domanda di restituzione degli importi
trattenuti

I  IKWdKcK dK OGTKVQ JaPPQ RGTȠ TKIGVVaVQ Na dQOaPda,
GXKdGP\KaPdQ cJG dGVVG cNaWUQNG PQP UQPQ cQPVTaTKG a
PQTOG KORGTaVKXG, Oa UQPQ KPXGcG legittime, KP SWaP-
VQ cQNNGIaVG ŬaNNũGUKIGP\a dGNNũaUUQcKa\KQPG UKPdacaNG dK
RQVGT HaTG aHHKdaOGPVQ RGT NũQTIaPK\\a\KQPG G Na RKaPK-
HKca\KQPK dGNNG aVVKXKVȏ da UXQNIGTG PGNNũaPPQ UQNaTG dGK
cQPVTKbWVK TKHGTKVK a cQNQTQ cJG TKUWNVaPQ KUcTKVVK aNNũKPK-
\KQ dGNNũaPPQ, UGP\a GUUGTG aUUQIIGVVaVa aNNG XaTKa\KQPK
cJG RQUUQPQ dGTKXaTG daK TGcGUUK daN XKPcQNQ aUUQcKaVK-
XQ cJG RQUUQPQ XGTKHKcaTUK PGN cQTUQ dGNNũaPPQ, GUKIGP-
\a cJG ȗ cQPdKXKUa daNNQ UVGUUQ NaXQTaVQTG cQP NũaccGV-
Va\KQPG dGNNa dGNGIa dK KUcTK\KQPG cQPVGPGPVG Na cNaWUQ-
Naŭ.

(87(.1(�,1)2���81$�7(67$7$�5(*,675$7$�$/�75,%81$/(�',�725,12�5(*��1���������'(//ş��)(%%5$,2�
�����&RS\ULJKW������k�(87(.1(�6S$���9LD�6DQ�3LR�9������������725,12
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